
Statement of Defense Form 

Enforcement Investigation ER2013.009 

Scott’s Jack London Seafood, Inc. and Port of Oakland 

FAILURE (1) TO COMPLETE THIS FORM, (2) TO INCLUDE WITH THE COMPLETED FORM ALL 
DOCUMENTS, DECLAREATIONS UNDER PENALTY OF PERJURY, AND OTHER EVIDENCE YOU WANT 
PLACED IN THE RECORD AND TO BE CONSIDERED BY THE COMMISSION, (3) TO LIST ANY WITNESSES 
WHOSE DECLARATION IS PART OF THE STAFF'S CASE AS IDENTIFIED IN THE VIOLATION REPORT THAT 
YOU WISH TO CROSS-EXAMINE, THE AREA OF KNOWLEDGE ABOUT WHICH YOU WANT TO CROSS-
EXAMINE THE WITNESS, AND THE INFORMATION YOU HOPE TO ELICIT BY CROSS-EXAMINATION, AND (4) 
TO RETURN THE COMPLETED FROM AND ALL INCLUDED MATERIALS TO THE SAN FRANCISCO BAY 
CONSERVATION AND DEVELOPMENT COMMISSION STAFF OR TO CONTACT MARC ZEPPETELLO OR 
ADRIENNE KLEIN OF THE SAN FRANCISCO BAY CONSERVATION AND DEVELOPMENT COMMISSION 
ENFORCEMENT STAFF BY JANUARY 23, 2017 MEANS THAT THE COMMISSION CAN REFUSE TO CONSIDER 
SUCH STATEMENTS AND EVIDENCE WHEN THE COMMISSION HEARS THIS MATTER. 

DEPENDING ON THE OUTCOME OF FURTHER DISCUSSIONS THAT OCCUR WITH THE SAN FRANCISCO 
BAY CONSERVATION AND DEVELOPMENT COMMISSION ENFORCEMENT STAFF AFTER YOU HAVE 
COMPLETED AND RETURNED THIS FORM, ADMINISTRATIVE OR LEGAL ENFORCEMENT PROCEEDINGS 
MAY NEVERTHELESS BE INITIATED AGAINST YOU, IF THAT OCCURS, ANY STATEMENTS THAT YOU 
MAKE ON THIS FORM WILL BECOME PART OF THE ENFORCEMENT RECORD AND MAY BY USED AGAINST 
YOU. 

YOU MAY WISH TO CONSULT WITH OR RETAIN AND ATTORNEY BEFORE YOU COMPLETE THIS FORM 
OR OTHERWISE CONTACT THE SAN FRANCISCO BAY CONSERVATION AND DEVLOPMENT COMMISSION 
ENFORCEMENT STAFF. 

This form is enclosed with a violation report. The violation report indicates that you may be responsible for or in some 
way involved in either a violation of the Commission's laws, a Commission permit, or a Commission cease and desist order. 
The violation report summarizes what the possible violation involves, who may be responsible for it, where and when it 
occurred, if the Commission staff is proposing any civil penalty and, if so, how much, and other pertinent information 
concerning the possible violation. 

This form requires you to respond to the alleged facts contained in the violation report, to raise any affirmative defenses 
that you believe apply, to request any cross-examination that you believe necessary, and to inform the staff of all facts that 
you believe may exonerate you of any legal responsibility for the possible violation or may mitigate your responsibility. This 
form also requires you to enclose with the completed statement of defense form copies of all written documents, such as 
letters, photographs, maps drawings, etc. and written declarations under penalty of perjury that you want the Commission to 
consider as part of this enforcement hearing. This form also requires you to identify by name any person whom you may 
want to cross-examine prior to the enforcement hearing on this matter, the area of knowledge that you want to cover in the 
cross-examination, the nature of the testimony that you hope to elicit, and the reasons that you believe other means of 
producing this evidence are unsatisfactory. Finally, if the staff is only proposing a civil penalty, i.e., no issuance of either a 
cease or desist order or a permit revocation order, this form allows you alternatively to pay the proposed fine without 
contesting the matter subject to ratification of the amount by the Commission. 

IF YOU WANT TO CROSS-EXAMINE ANY PERSON ON WHOSE TESTIMONY THE STAFF HAS RELIED IN 
THE VIOLATION REPORT, YOU MUST COMPLETE PARAGRAPH SEVEN TO THIS STATEMENT OF DEFENSE 
FORM. THIS PARAGRAPH REQUIRES YOU TO SET OUT (1) THE NAME(S) OF THE PERSON(S) YOU WANT TO 
CROSS-EXAMINE, ()2) REFERENCES TO ANY DOCUMENTS ABOUT WHICH YOU WANT TO CROSS-EXAMINE 
THE PERSON, (3) THE AREA OF KNOWLEDGE ABOUT WHICH YOU WANT TO CROSS-EXAMINE THE 
PERSON, (4) THE INFORMATION THAT YOU BELIEVE CAN BE ELICITED BY CROSS-EXAMINATION, AND (5) 
THE REASON WHY YOU BELIEVE THIS INFORMATION CANNOT BE PRESENTED BY DECLARATION OR 
OTHER DOCUMENT. 

You should complete the form as fully and accurately as you can as quickly as you can and return it no later than 35 days 
after its having been mailed to you to the Commission's enforcement staff at the address: 

San Francisco Bay Conservation and Development Commission 
455 Golden Gate Avenue, Suite 10600 

San Francisco, California 94102 
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If you believe that you have good cause for not being able to complete this form within 35 days of its having been 
mailed, please complete it to the extent that you can and within 35 days of the mailing of the violation report send the 
statement of defense form completed as much as possible with a written explanation of what additional information you need 
to complete the form in its entirety, how long it will take to obtain the additional information needed to complete the form, 
and why it will take longer than 35 days to obtain the additional information, send all of this to the Commission's staff at the 
above address. Following this procedure does not mean that the Executive Director will automatically allow you to take the 
additional time to complete the form. Only if the Executive Director determines that you have shown good cause for the 
delay and have otherwise complete the form as much as is currently possible will be grant an extension to complete the form. 

If the staff violation report/complaint that accompanied this statement of defense form included a proposed civil penalty, 
you may, if you wish, resolve the civil penalty aspect of the alleged violation by simply providing to the staff a certified 
cashier's check in the amount of the proposed fine within the 35-day time period. If you choose to follow this alternative, the 
Executive Director will cash your check and place a brief summary of the violation and proposed penalty along with a 
notation that you are choosing to pay the penalty rather than contesting it on an administrative permit listing. If no 
Commissioner objects to the amount of the penalty, your payment will resolve the civil penalty portion of the alleged 
violation. If a Commissioner objects to the proposed payment of the penalty, the Commission shall determine by a majority 
of those present and voting whether to let the proposed penalty stand. If such a majority votes to let the proposed penalty 
stand, your payment will resolve the civil penalty portion of the alleged violation. If such a majority does not let the proposed 
penalty stand, the Commission shall direct the staff to return the money paid to you and shall direct you to file your 
completed statement of defense form and all supporting documents within 35 days of the Commission's action. Of course, 
you also have the opportunity of contesting the fine from the outset by completing this form and filing it and all supporting 
documents within 35 days of its having been mailed to you. 

If you have any questions, please contact as soon as possible MARC ZEPPETELLO or ADRIENNE KLEIN of the 
Commission Enforcement Staff at telephone number 415-352-3600. 

1. Facts or allegations contained in the violation report that you admit (with specific reference to the paragraph number in the 
violation report): 

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________ 

2. Facts or allegations contained in the violation report that you deny (with specific reference to paragraph number in the 
violation report): 

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________ 
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The Port of Oakland specifically admits all facts set forth in its Statement of Defense, dated
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January 23, 2017, submitted herewith, and in all correspondence sent from the Port to BCDC.
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The Port of Oakland generally denies all facts not set forth in its Statement of Defense, dated
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January 23, 2017, submitted herewith. 
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Specifically, the Port denies BCDC's unfair characterizations
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of its role (or lack thereof) in the investigation and reporting of Scott's violations. 
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3. Facts or allegations contained in the violation report of which you have no personal knowledge (with specific reference to 
paragraph number in the violation report): 

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________ 

4. Other facts which may exonerate or mitigate your possible responsibility or otherwise explain your relationship to the 
possible violation (be as specific as you can; if you have or know of any documents, photographs, maps, letters, or other 
evidence that you believe are relevant, please identity it by name, date, type, and any other identifying information and 
provide the original or a copy if you can): 

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________ 

5. Any other information, statement, etc. that you want to make: 

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________ 

6. Documents, exhibits, declarations under penalty of perjury or other materials that you have attached to this statement to 
support your answers or that you want to be made part of the administrative record for this enforcement proceeding (Please 
list in chronological order by date, author, title and enclose a copy with this completed form): 

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________ 
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The Port of Oakland only has "personal" knowledge of the facts set forth in its Statement of Defense, dated January 23, 2017, submitted herewith, and the facts contained in its correspondence to BCDC.
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Please see the Port of Oakland's Statement of Defense, dated January 23, 2017, submitted herewith.
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Please see the Port of Oakland's Statement of Defense, dated January 23, 2017, submitted herewith.
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Those documents listed by chronological order in the Port's Statement of Defense (attached hereto) and the following attached documents: Scott's Lease, a Letter from the State Lands Commission of December 15, 2010, and Article VII of the City of Oakland's Charter.
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These documents are arranged in 3 categories: 1. Correspondence by chronological order; 2. the Lease;and, 3. the Charter.
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7. Name of any person whose declaration under penalty of perjury was listed in the violation report as being part of the staff's 
case who the respondent wants to cross-examine, all documents about which you want to cross-examine the person, area or 
areas of information about which the respondent wants to cross-examine the witness, information that the respondent hopes 
to elicit in cross-examination, and the reason(s) why some other method of proving this information is unsatisfactory:  

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________

____________________________________________________________________________________________________ 
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It appears that BCDC is not relying on any declarations under penalty of perjury. It also appears that BCDC would not allow the Port to cross-examine any of its staff absent the use of such a declaration. If the Port is allowed to cross-examine BCDC staff, it would be interested in doing so, particularly as it relates to the absolutely vital and key factual issues in this matter. These include: BCDC's delay in taking enforcement actions; BCDC's characterization of the Port as a violator; and, BCDC's basis for bringing a complaint against the Port. 
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1325 High Street, Alameda, CA 94501 
www.RudderLawGroup.com 

January 23, 2017 Lawrence J. Goldzband Executive Director SF BCDC 455 Golden Gate Avenue Suite 10600 San Francisco, CA 94102 
Statement of Defense of the Port of Oakland to 

San Francisco Bay Conservation and Development Commission’s Violation 
Report/Complaint for the Imposition of Administrative Civil Penalties, 

Enforcement Investigation No. ER2013.009 Dear Mr. Goldzband:  Our firm has been retained by the City of Oakland, a municipal corporation, acting by and through its Board of Port Commissioners (“Port” or “Port of Oakland”) in connection with its receipt of the San Francisco Bay Conservation and Development Commission’s (“BCDC”) Violation Report/Complaint for the Imposition of Administrative Civil Penalties, Enforcement Investigation No. ER2013.009 (“Complaint”).   As you know well, the Complaint seeks in excess of $800,000 in penalties from Scott’s Jack London Seafood, Inc. (“Scott’s), a seafood restaurant, for certain unpermitted construction and uses performed by Scott’s within BCDC’s jurisdictional area in Jack London Square in Oakland, California. We were surprised and disappointed to find that the Complaint also names the Port as a respondent. Section I of the Complaint alleges that the Port is “jointly responsible for each and every violation” allegedly committed by Scott’s and demands that the Port use in excess of $800,000 in California public trust funds to pay for Scott’s alleged bad acts. The Complaint impermissibly conflates the self-interested acts of a private for-profit restaurant with the fiduciary duties of a public agency trustee of public trust funds. And, even worse, the Complaint willfully ignores the Port’s key and pivotal role in investigating, documenting, and reporting Scott’s violations to BCDC for enforcement action in the first place. Not only does the Port get no credit for its important enforcement role, it gets blamed for BCDC’s 15 years of delay in taking appropriate action.  As discussed in further detail below, BCDC’s Complaint against the Port is troubling on a number of other legal and public policy grounds. Chief among these is the deafening truth that the Port did not actually commit any of the violations alleged. Despite its 46 page-length (with 2 attachments), the Complaint never 
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actually articulates BCDC’s theory for why the Port and the public funds it manages should be liable for Scott’s alleged bad acts. The Port is forced to guess on BCDC’s behalf. While the Port is a nominal “co-permittee” with Scott’s on BCDC Permit No. 19-85(B) (“Permit”), which Scott’s is alleged to have violated, the Permit does not establish any notion of joint and several liability. Further, the Port is in no way a joint-venturer with Scott’s. The Port does not participate in Scott’s activities and has less oversight authority over such activities than BCDC does. Further, and more insidiously, the Port is only a nominal co-permittee because BCDC insisted that the Port do so as part of BCDC’s practice and policy of compelling landowners to co-sign with tenants.   While the Port does hold the land underlying Scott’s in trust for the people of the State of California, it is not, for BCDC’s enforcement purposes, a typical landlord. Scott’s holds a 54-year, triple-net, ground lease from the Port that will not revert to the Port until 2041. The Port does not exert operational control of Scott’s activities and, when it needs to exercise the police power against tenants such as Scott’s, it turns to enforcement agencies such as BCDC, as it did here.   In certain limited circumstances, BCDC can and should pursue penalties against arms-length landowners, even public agency owners, for the bad acts of their tenants and users. In those unique cases, the violator is either unknown or financially insolvent and pursuing the public agency landowner is appropriate and necessary, as a last resort, to remedy the violation. Here, by dramatic contrast, the alleged violator is more than merely “known” to BCDC. BCDC has been actively and directly negotiating with the violator for nearly 4 years. The violator  is a reputable business institution, not a midnight dumper. Seeking to compel the Port to indemnify a private, for-profit business for its violations is a policy of compelling prohibited gifts of public funds.  The Complaint’s unfair and deceptive “Factual Background” conveniently glosses over a key fact. It was the Port that investigated and brought Scott’s alleged violations to BCDC’s attention. The Port called on BCDC to enforce its rules. Ironically, when, many years later, BCDC finally chose to take a formal enforcement action, it did so against the Port. Retaliating against whistleblowers is not only legally inappropriate, it is bad policy and the kind of misstep that will have a chilling effect on reporting to and cooperation with agencies such as BCDC in the future.  BCDC’s Complaint against the Port also fatally suffers from what, in legal parlance, is known as “unclean hands” and laches. BCDC, not the Port, is the enforcement agency here. BCDC, and not the Port, chose to allow Scott’s to maintain unpermitted improvements for years. BCDC, and not the Port, chose to allow Scott’s to engage in unpermitted activities for years. And now, when BCDC finally decides to act, it assesses penalties against the Port which are measured in the “Duration in Days” of the alleged violations. Eight-hundred-forty-thousand-dollars-worth of days passed on BCDC’s watch and now BCDC wants the Port to gift public funds to a private party to atone for its inactivity and foot-dragging. We object. 
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 In addition to the substance of the Complaint, we also have concerns about BCDC’s process. The Complaint is 46 pages long, not including 2 exhibits. The Port was given 35 days, starting December 19, 2016, and inclusive of the Christmas and New Year’s holidays, to respond. During that time period, BCDC issued no less than 3 corrections to errors in the Complaint. The Port is expected to fully respond to the Complaint on a 7-question form of less than 2 pages. We object to this timing and process.  Notwithstanding the Port of Oakland’s objections, the Port responds to the Complaint as set forth herein. 
I. Statement of Facts  The State of California’s sovereign tide and submerged lands within the City of Oakland were legislatively granted in trust to the City by the State under various statutes enacted in the 19th and 20th Centuries to be held in trust for the people of the State. By City Charter amendment, the Port of Oakland was established in 1927 as an independent department of the City. Created as an enterprise agency, the Port is charged with the management of the City’s public trust lands. Funds derived from and generated by these lands are held, in trust, by the Port within a public trust fund pursuant to Public Resources Code section 6306. Under Article VII of the City Charter, the Port was given broad police powers to manage and enforce laws within the “Port Area” designated by the City Charter.  While the Port, including its seaport and airport, is the economic engine for the City of Oakland, it generally does not develop, own, or operate the many maritime commercial and other public trust-consistent uses within its commercial real estate area, centered in Jack London Square. As a public agency, the Port does not have the resources, staff, or expertise to develop and operate hotels and restaurants. In order to incentivize private enterprises, and the banks that finance them, to invest in the development of Port lands, the Port must typically provide for very long term ground leases, sufficient for private parties to recover their investment.1 These ground leases are necessarily not akin to typical commercial leases and the landlord-tenant relationship between the Port and its tenants is similarly significantly more arm’s length in nature than a typical landlord-tenant relationship. The Port’s ground leases are “triple net,” meaning that the long-term tenant, not the Port, is responsible for the ongoing expenses of the property, including real estate taxes, building insurance, and maintenance, in addition to paying the rent and utilities. The Port does not and simply cannot exercise the control and oversight that a typical landlord might wield over a typical tenant.  On or about April 9, 1987, the Port entered into such a ground lease for the premises at 2 Broadway with Scott’s. As supplemented, the subject lease runs with a term of 54 years and expires in 2041. About ten years later, Scott’s expressed an                                                         1 Such ground leases and other forms of alienation (e.g. easements), by City Charter and legislative grant, may not exceed 66 years. 
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interest in constructing a pavilion in an adjacent public plaza for private use from time-to-time for special functions (“Pavilion”). Scott’s was directed to apply to BCDC by the Port. At that time, it is the Port’s understanding that BCDC insisted that the Port sign on to Scott’s permit application even though the proposed construction and subsequent use were entirely and solely a part of Scott’s business operation. It is believed that this was pursuant to a policy and practice by BCDC to compel underlying landowners to co-sign such permit requests based on a working understanding by BCDC that landlords exercise significant operational control over their tenants and that tenancies are typically short term in nature. I.e., tenants come and go but the landlord owning and operating the premises will remain operationally involved. The Port complied with BCDC’s request and co-signed Scott’s permit application. On or about October 7, 1997, BCDC issued the Permit to Scott’s to construct and use the pavilion.   On February 10, 1999, the Port adopted its Estuary Plan which included plans for the redevelopment of the Jack London Square area, including areas within the Port Area under Port police power jurisdiction and areas outside the Port Area under City police power jurisdiction. On June 8, 1999, the City of Oakland incorporated the Estuary Plan into the Oakland General Plan. The City and the Port subsequently determined that it made more logistical sense for the City to oversee the redevelopment contemplated by the Estuary Plan. In 2000, the City and the Port amended the City Charter’s delineation of the Port Area to remove most of Jack London Square, including the subject premises at 2 Broadway to the Port Area. Importantly, this meant the transfer of the Port’s police powers over the Scott’s premises away from the Port and to the City. Subsequently, the Port has necessarily relied on enforcement agencies such as BCDC and the City of Oakland to enforce planning and land use laws within the area. Absent police powers, the Port’s enforcement ability is restricted to those limited powers reserved to it under its long-term ground leases.  In 2012, Scott’s approached both BCDC and Port staff to propose alterations to the Pavilion structure. These included a proposal to replace the tent fabric walls with retractable solid wall panels. After a number of meetings, it is the Port’s understanding that BCDC staff was tentatively supportive of the idea. Port staff expressed conceptual support for the idea but, on November 26, 2012, the Port expressed some reservations regarding the design specifics, construction materials and finishes,  and asked for assurances that Scott’s was going to pursue all necessary permits from BCDC and other agencies. In a November, 27, 2012 letter, Scott’s assured the Port that it would address the “permit issues” raised by the Port.  On December 27, 2012, Port staff received reports from Cushman and Wakefield, the private property management company retained by the Port and its master tenant to perform day-to-day oversight in Jack London Square, that Scott’s had begun construction on the new Pavilion walls. On that same date, Pamela Kershaw of the Port’s Commercial Real Estate Division sent an email to Scott’s representatives, stating in pertinent part: 
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I have just been informed that you have begun construction of the new Pavilion walls in the Common Area of Jack London Square. I presume that you have obtained all necessary regulatory permits and approvals for this work prior to commencement of construction. As such, please provide evidence of these permits and/or approvals to the Port and Cushman and Wakefield as soon as possible. Thank you in advance for your cooperation with this request, please let me know when you have delivered copies of the approvals and/or permits to the Port headquarters building or to Cushman and Wakefield's office via email notification.  That same day, Stephen E. Fagalde of Scott’s replied in pertinent part: We have not begun any construction, HOWEVER today they have started some investigative work to see what is below the pavers where some post columns are planned to go ... by the end of day, everything will be back in place. Again, this was just investigative work. I did explain this to Monique when I saw her this afternoon. I believe next week some brackets will start to be installed up in the rafters ... this is in preparation for the soon to be permitted walls to be installed. We want to be fully ready and prepared as we expect the permit to be signed any day now.  Despite these assurances, Port staff continued to question Scott’s representatives as to their permitting status. On January 2, 2013, Mr. Fagalde responded to the Port’s queries with an email regarding the panel doors Port staff had asked about, stating in pertinent part: These doors ARE NOT being hung or installed until we have the appropriate permits, which we will furnish to you. I am expecting the BCDC sign off in the next day or two.  Toward the end of February of 2013, Port staff suspected that the subject panel doors had been formally installed. Julie Braun of the Port’s Commercial Real Estate Division wrote Mr. Fagalde a letter on February 25, 2013, stating in pertinent part: This letter is provided as a follow-up to previous communications between the Port and Scott's regarding our request to obtain evidence of your obtainment of all necessary permits and approvals from the City of Oakland and the San Francisco Bay Conservation and Development Commission ("BCDC") for the modifications to the Public Pavilion. In your January 2, 2013 email to Pamela Kershaw you stated that the door panels would not be hung or installed until you had the appropriate permits and would furnish us with a copy. It appears that 
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the panels have now been hung and installed for several days so we presume that you have obtained all of the required permits and regulatory agency approvals and can provide us with a copy. As the subject Pavilion is located on Port owned property outside of your leased premises, the Port must ensure that all improvements constructed on our property are in compliance with all applicable Building and Fire Codes of the City of Oakland for safety reasons, as well as in compliance with all our [sic] the BCDC permit regulations affecting this space. Thank you in advance for your cooperation with this request, please submit these permit approval documents to me for our records and for our insurance requirements within the next five business days. If we do not receive these documents within that timeframe we will need to pursue other actions to address this situation.  Despite Scott’s assurances to the contrary, Port staff suspected that BCDC and the City of Oakland had not, in fact, permitted the Scott’s improvement work. On March 8, 2013, Ms. Braun reported Scott’s to BCDC by formal letter to Ellen Miramontes of BCDC. Ms. Braun wrote in pertinent part: As you are aware, Scott's Seafood Restaurant has been pursuing BCDC's approval for a modified wall system to replace the canvas curtain walls of the Public Pavilion in Jack London Square for the past couple of months. I am inquiring as to the status of BCDC's approval of this project since I have been unable to obtain a copy of this permit approval directly from Scott's. Since the Public Pavilion is a part of the Common Areas of Jack London Square, we must insure that it meets and complies with all applicable regulatory agency requirements, codes, and ordinances, and must have copies of approved permits for our risk management purposes. If BCDC has issued an approval or permit for the new wall system in the Public Pavilion I would greatly appreciate it if you could email a copy to me at jbraun@portoakland.com. or fax to (510) 893-2793. Please don't hesitate to contact me at (510) 627-1144 if you have any questions.  On the same day, Ms. Braun wrote a similar letter reporting Scott’s improvement work to the City of Oakland. On March 13, 2013, the City of Oakland responded to Ms. Braun’s report to say that a “stop work” order had been issued to Scott’s because it had not yet applied for a permit.   On March 19, 2013, Ms. Braun wrote another formal letter to Mr. Fagalde at Scott’s, forwarding the City’s response, and stating in pertinent part: We are in receipt of the attached notice from the City of Oakland pertaining to construction performed without a building permit. This 
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notice pertains to the construction and installation of the wall panels and other work occurring in the Public Pavilion. As you know, Section 3.2 of our lease requires that you comply with all laws, rules and regulations applicable thereto adopted by federal, state, local or other governmental bodies, or departments, or officers and applicable to the Premises. Further, Section 10 of our lease requires that you submit complete plans and specifications to the Port of Oakland for approval prior to making any alterations, additions, or betterments to the Premises, after first securing all necessary permits and approvals. As of today, the Port has not received evidence of your approvals or permits from BCDC or the City of Oakland. We ask that Scott's act promptly to obtain the necessary permits from the City of Oakland's Building department and forward a copy to the Port. I also wish to remind you that failure to comply with the terms and covenants of your lease constitutes a default if not cured within fifteen (15) days.  On April 24, 2013, Ms. Kershaw wrote to Mr. Fagalde by letter, stating in pertinent part: Pursuant to the terms of the Lease between the Port of Oakland ("Port") and Scott's Jack London Seafood, Inc. ("Scott's") dated April 9, 1987, as subsequently amended ("Lease"), the Port transmitted a written notice to Scott's on March 19, 2013 regarding Scott's violation of Section 3.2 and Section 10 of the Lease, with respect to Scott's commencement of construction of wall panels on the Public Pavilion prior to submitting complete plans and specifications for these improvements to the Port and prior to obtaining all necessary building and other permits from the Port, the City of Oakland and other appropriate governmental agencies, including the San Francisco Bay Conservation and Development Commission ("BCDC"). As you are aware, Section 21 of the Lease requires that the Scott's cure any condition which would entitle the Port to declare a default, including a violation of any term or condition of the Lease, within fifteen (15) days after notice from the Port, or if the default is of such a nature that it cannot be remedied within fifteen (15) days, Scott's shall have commenced the elimination of the violation and shall be continuously and diligently proceeding in good faith to cure the violation.  It has now been more than fifteen (15) days since the Port provided written notice of these Lease violations to Scott's yet the Port has not received evidence from Scott's that you have commenced the elimination of these Lease violations. Please provide written evidence to the Port indicating how Scott's has commenced elimination of these Lease violations. At a minimum, such evidence must include permit 
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applications submitted to the City of Oakland and BCDC, by Tuesday, April 30th at 4:00 p.m. As you are aware, Scott's failure to remedy a violation of the Lease in accordance with the language provided in Section 21 of the Lease entitles the Port to declare Scott's in default of the Lease. If the Port does not receive evidence from Scott's indicating how you have cured or commenced cure of these violations by Tuesday, April 30th at 4:00 p.m., the Port will pursue all actions necessary to address these Lease violations.  Finally, on May 16, 2013, in response, at least in part, to the Port’s report of Scott’s unpermitted work from two months prior, BCDC sent a letter alleging that Scott’s unpermitted work was in violation of the McAteer-Petris Act and the Permit.2 However, rather than take any formal enforcement action, this letter proposed that Scott’s submit a proper permit application and seek permission for the improvements it desired. Confusingly, on the same day, BCDC sent a second letter indicating that the improvements Scott’s desired to make could likely be accommodated through an amendment to the Permit.  On May 21, 2013, Ms. Braun sent another letter to Mr. Fagalde at Scott’s, stating in pertinent part: The Port of Oakland is in receipt of a letter from Adrienne Klein, Chief of Enforcement for the San Francisco Bay Conservation and Development Commission ("BCDC") dated May 16, 2013, regarding alleged violations under BCDC Permit 1985.019A, Permit 1985.019B, and Enforcement File No. ER2013.008, related to the installation of various improvements at and adjacent to the Public Pavilion. Pursuant to the prior correspondence transmitted to you from the Port on March 19,2013 (attached, in which we requested proof of approvals and/or permits from the City of Oakland and BCDC) and April 24, 2013 (attached, notifying you that Scott's was in violation of their lease) these improvements were installed in violation of the terms of the Lease between the Port of Oakland ("Port") and Scott's Jack London Seafood, Inc. ("Lessee") dated April 9, 1987, as subsequently amended ("Lease"). This letter serves to remind you again that Section 3.2 of the Lease, mandates that the Lessee shall at all times faithfully obey and comply with all laws, rules and regulations applicable thereto adopted by federal, state, local or other governmental bodies, departments, or officers and applicable to the Premises. Further, lease Section 3.2 states that the Lessee agrees to defend and indemnify the Port and Port officers, employees and agents from and against any penalties or                                                         2 Remarkably, this letter stated that the Port was also liable for Scott’s violations. 
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charges and administrative and/or judicial proceedings (including, without limitation, attorneys fees and legal expenses incurred by the Port in connection with such penalties or charges and proceedings) imposed on or involving the Port for any violation or alleged violation by Lessee or by Lessee's licensees, sublessees or invitees, of any and all laws, ordinances and regulations applicable to Lessee's use of the Premises. I also remind you that Section 43 of the Lease states that the Port shall also be entitled to have and recover from Lessee all other reasonable costs and expenses associated with the Port's enforcement of the provisions of the Lease. Please be advised that the Port Attorney's Office bills our assigned Deputy's time at $383.45 per hour. We ask that you immediately take all necessary action to comply with BCDC's requests as detailed in Ms. Klein's letter to resolve all violations, to submit all documentation as requested, and to pay for any fines, penalties, or fees incurred or assessed on the Port and/or the Lessee.  It is believed by the Port that throughout the early summer of 2013, Scott’s met with BCDC staff on multiple occasions as part of a BCDC-sanctioned effort to formalize a BCDC permit application to allow retroactive approval of the Pavilion modifications already built. On July 12, 2013, Ms. Braun sent another letter to Mr. Fagalde, stating in pertinent part: In reference to our previous letters to you dated March 19th, April 24th and May 21st in which we request your compliance with all governing bodies relative to the various Public Pavilion improvements you have made, we ask that you provide us with a written update of your efforts to cure your default as defined under lease Section 3.2. Thus far the Port has received plans of the proposed Public Pavilion modifications and copies of permit applications for the City of Oakland and BCDC, however we have not received any confirmation by either agency that permits or approvals have been issued.  It is the Port’s understanding that Scott’s and BCDC continued to negotiate the terms and conditions of a revised permit throughout the summer of 2013. On September 6, 2013, BCDC sent another letter urging Scott’s to finalize its submittals, including its plans for a retractable wall panel system. That letter stated in pertinent part: In the 35-day enforcement letter, dated May 16th, we informed you that if you did not resolve the violations as outlined therein by July 1st, the staff would commence a formal enforcement proceeding. Until now, we have deferred taking this action to allow you additional time to achieve compliance with your permit and the law. However, we are 
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presently concerned by your lack of progress toward resolving this matter in a timely and thorough fashion. At any time, we may commence a formal enforcement proceeding.  Within days of receiving this letter from BCDC, on September 12, 2013, Ms. Braun again wrote a letter to Mr. Fagalde, stating in pertinent part: The Port of Oakland is in receipt of "Violations at Scott's Jack London Seafood Restaurant" from Adrienne Klein dated September 6, 2013, summarizing the seven outstanding violations and associated penalties as a result of Scott's unauthorized modifications in and adjacent to the Public Pavilion in Jack London Square. According to Ms. Klein's letter, accrued standardized fines total $41,600 as of the date of her letter, and will continue to accrue at the rate of $100 per day, per violation, until resolved. Once again I wish to remind you of Section 3.2 of the Lease which states that you agree to comply with all laws, rules and regulations applicable to your premises (including those prohibiting the unauthorized modifications described above) and to defend and indemnify the Port and Port officers from and against any penalties or charges and administrative and/or judicial proceedings, including attorneys' fees and legal expenses incurred by the Port in connection with such penalties or charges. Please refer to my May 21, 2013 letter attached, and the Lease for further details. We trust that Scott's will diligently take every necessary step to resolve all outstanding violations in a timely manner to avoid a formal enforcement proceeding and will pay the violation fees as determined by BCDC.  It is the Port’s understanding that several meetings and iterative negotiations between Scott’s representatives and BCDC staff ensued and that Scott’s ultimately submitted an application that BCDC deemed complete. It is the Port’s further understanding that BCDC staff continued meeting and negotiating with Scott’s representatives to modify Scott’s proposed plans. While Port staff was involved at each step of the way, specifically at the request of BCDC and Scott’s, its role was to provide technical advice and design suggestions relating to the Pavilion and other improvements and to assure design consistency within Jack London Square.  It is the Port’s understanding that Scott’s permit application was subsequently reviewed by the BCDC Design Review Board on or about February 10, 2014, for a “First Pre-Application Review” and, again, for a “Second Pre-Application Review” on or about April 6, 2016. It is the Port’s further understanding that during both hearings, additional revisions to Scott’s permit application were requested by BCDC, including the removal of certain features and components of the improvements that had already been constructed by Scott’s, as well as additional 
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public access improvements. It is also the Port’s understanding that on multiple occasions members of the public spoke at BCDC hearings to express concerns that BCDC was allowing improvements built without permits to remain in public access areas for an unreasonable amount of time without any enforcement action.    BCDC’s iterative negotiations with Scott’s continued unabated for many months, punctuated from time to time with sudden threats by BCDC to initiate formal enforcement actions. On or about July 19, 2016, BCDC and Scott’s agreed to the terms of a Stipulated Cease and Desist and Civil Penalty Order (“Stipulated Order”) that would formally and finally resolve BCDC’s claims stemming from Scott’s violations. As the nominal co-permittee, the Port was a party to this agreement as well. It took BCDC staff another 3 months to schedule a hearing in front of BCDC’s Enforcement Committee. On October 20, 2016, the Enforcement Committee held a noticed public hearing to consider the Stipulated Order and, at the conclusion of the hearing, the Committee formally recommended that BCDC’s legislative body (“Commission”) finally approve the Stipulated Order.   On November 3, 2016, the Commission considered the Stipulated Order, along with staff and the Enforcement Committee’s recommendation to approve such order. In a vote of 12-2, the Commission voted against the Stipulated Order and the Complaint followed. 
II. Affirmative Defenses 

 A. The Complaint Fails to State a Claim Against the Port  The Complaint names the Port as a respondent but completely fails to articulate a cognizable claim against the Port. For this reason alone, the Complaint against the Port should fail. The Port demurs as follows. 
  1. Each Category of Violation in the Complaint Fails to State  
   a Claim  The Complaint against the Port sets forth 7 categories of violations, confusingly labelled E through K. Each category is fatally flawed and should be rejected. 
   a. Category E  The first category of violation consists of Scott’s construction of unpermitted improvements in the Pavilion area. The Complaint does not allege that the Port was involved in any way in this construction, and BCDC presents no evidence to suggest otherwise. To the contrary, BCDC’s evidence that Scott’s was solely responsible for this violation significantly relies on the Port’s documentation of the violation which it supplied to BCDC. BCDC cites as its authority for this claim Government Code section 66632(a). That section specifies that: “Any person or governmental agency wishing to place fill, to extract materials, or to make any substantial change in use of any water, land or structure, within the area of the commission's jurisdiction shall 
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secure a permit from the commission.” BCDC makes no allegation and presents no evidence to suggest that the Port “wished,” desired, intended, or wanted to make any of the unpermitted improvements alleged. BCDC is aware that, to the contrary, the Port has been diligently attempting to stop Scott’s from making such improvements.  
   b. Category F  The second category of violation consists of Scott’s non-permit compliant use of the Pavilion through excessive “private use” for restaurant events. The Complaint does not allege that the Port was involved in any way in these private restaurant uses, and BCDC presents no evidence to suggest otherwise. To the contrary, BCDC’s evidence that Scott’s was solely responsible for this violation significantly relies on the Port’s documentation of the violation which it supplied to BCDC to assist in abating Scott’s non-permit compliant uses.    c. Category G  The third category of violation consists of Scott’s unpermitted use of the Franklin and Broadway Street plazas for displaying promotional materials and installing restaurant event equipment. The Complaint does not allege that the Port was involved in any way in these activities, and BCDC presents no evidence to suggest otherwise. To the contrary, BCDC’s evidence that Scott’s was solely responsible for this violation significantly relies on the Port’s documentation of the violation which it supplied to BCDC to assist in abating Scott’s unlawful activities. Here, again, BCDC cites as its authority for this claim Government Code section 66632(a). Again, BCDC makes no allegation and presents no evidence to suggest that the Port “wished,” desired, intended, or wanted to engage in any of Scott’s unlawful activities. BCDC is aware that, to the contrary, the Port has been diligently attempting to stop Scott’s from engaging in such activities. 
   d. Category H  The fourth category of violation consists of Scott’s holding of unscheduled restaurant events and failing to submit to the Port a quarterly calendar of events. It is undisputed that the Port is not responsible for these violations. But, the Complaint then insidiously adds a violation claim against the Port for failing “to submit to BCDC by March 1st of every year, a summary of the scheduled events for the previous year.” The allegation is worded just deceptively enough that a trier of fact unfamiliar with the Permit might not understand what is being alleged. Put simply, BCDC is alleging that because Scott’s failed to submit its event information to the Port, the Port necessarily failed to pass on that information to BCDC.3 The Permit simply cannot be read to require that the Port engage in magic and pass on information 
                                                        3 The Complaint itself notes that it was Cushman and Wakefield, not the Port, who was responsible for passing on whatever event information Scott’s gave to it, if and when Scott’s chose to do so. 
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unavailable to it. This allegation is (at best) inaccurate and (at worst) made in bad faith.  
   e. Category I  The fifth category of violation consists of a “failure to dedicate the required public access area before commencement of construction of the Pavilion” in violation of Special Condition II.B.3 to the Permit. Here, again, deceptive language is inappropriately used (twice) to create the appearance that the Port violated the Permit.   First, the Permit requires that Scott’s seek and receive approval from BCDC 
prior to commencing construction. The Permit contemplates that once BCDC approval is obtained, the dedication will be made by the Port as a condition precedent to construction. But, of course, the action at issue here is Scott’s unpermitted construction before receiving approval from BCDC or concurrence from the Port. Hence, it would have been absolutely impossible for the Port to have made a dedication prior to Scott’s unpermitted and unlawful construction which was initiated without the Port’s knowledge or consent. Again, BCDC seeks to hold the Port liable for its inability to perform acts of magic.  Second, the Complaint intentionally omits the word “permanent” to avoid revealing that BCDC’s proposed course of conduct violates State law. Special Condition II.B.3 is entitled “Permanent Guarantee” and requires that the Port “permanently guarantee” public access “to the extent permittees are legally able to do so.” The Port was not and is not legally able to permanently dedicate land. BCDC knows this well.  On July 24, 2014, then-Deputy Port Attorney Joshua Safran sent a letter to John Bowers, Staff Counsel for BCDC, that stated in pertinent part: As you know the Port of Oakland and BCDC are currently negotiating the Port’s dedication of a public access restriction on public trust lands, granted by the State and held in trust by the Port, in Oakland, California’s Jack London Square. BCDC has asked that the term of the restriction be permanent. Based on recent discussions with the State Lands Commission [footnote omitted] and the Attorney General’s Office, it is our understanding that the Port may not lawfully dedicate a permanent restriction encumbering such lands. However, it may dedicate a restriction for a term of up to 66 years.  Beginning in 1852, through a series of legislative grants from the State, the City of Oakland acquired all of the right, title, and interest to certain tide and submerged lands located within its boundaries. Through the City's Charter, portions of these public trust lands are within the Port Area and are managed by the Port. These "granted 
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lands" are subject to constitutional, statutory, and common law requirements that impose public trust restrictions on their use and upon the revenues derived from development of these lands. As you may be aware, the grantee of sovereign tide and submerged lands is charged with the duty to administer the trust solely in the interest of its beneficiaries, the people of California. As part of that duty, grantees like the Port are prohibited by their legislative grants and “shall not, at any time, grant, convey. give or alien said lands, or any part thereof, to any individual, firm or corporation for any purposes whatever.” These same legislative grants, however, provide that the Port “may grant franchises thereon for limited periods” but in no event for terms “to exceed 66 years.” The subject legislative grants may all be found here: http://www.slc.ca.gov/Granted_Lands/Alameda.html. For these reasons, the Port Attorney is proposing that the permanent public access restriction language proposed by BCDC be modified to include a term of years not to exceed 66 years. Thank you for your consideration of this important matter and do not hesitate to contact me further. I understand that Supervising Deputy Attorney General Chris Tiedemann and Deputy Attorney General Joseph C. Rusconi are interested in discussing this matter further. As appropriate, counsel for the State Lands Commission may also be available.   The Complaint awkwardly attempts to sidestep this legal reality by stating in pertinent part: Commission Staff Counsel John Bowers responded to this proposal by pointing out that that Port's proposal was based on a misconception as to the term of the dedication required by the Permit, which Mr. Safran had characterized as "permanent" or "perpetual." As Mr. Bowers advised Mr. Safran, the term of the dedication required by the Permit is not in fact "permanent," but rather, pursuant to section 10503(c) of the Commission's regulations, is limited to the duration of the permit and of the improvements that it authorizes.   This language in the Complaint is significantly problematic for a couple of reasons. First, the Port is not aware of Mr. Bower’s alleged response and hereby requests documentation of such response. Second, reciting the exact language of the Permit, which requires a “permanent” dedication is not a “misconception.” Third, the only misconception here is BCDC’s willful blindness in reading the very regulation they cite. 14 CCR section 10503(c) specifies:  “The terms and conditions of a permit shall normally remain effective so long as the permit remains effective, the uses authorized in the permit remain in effect, or the structures authorized in the permit remain standing, whichever is longer, unless the condition specifies 
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differently” (emphasis added). In this case, the Permit clearly does specify differently. It specifies a “permanent” guarantee.  The Complaint goes on to shoot its own argument in the foot. It further states in pertinent part: Mr. Bowers further advised Mr. Safran that any change in the terms of the Permit, such as a change in the term or duration of the public access dedication required by the Permit, could only occur by means of an amendment to the Permit, and that any limitation on the term of the Permit's dedication requirement would need to be accompanied by a corresponding change or reduction in the term of the Permit itself;     First the Complaint attempts to cast blame on the Port for “misconceiving” that the permit required a permanent dedication. Now, it goes on to say a less-than-permanent dedication would constitute a “change in the terms of the Permit,” requiring a permit amendment. Whatever the case, the Port remains lawfully prohibited from granting a permanent easement. If BCDC, by whatever means it chooses to employ, can accept a 66-year (or shorter) easement, the Port remains ready to grant it. 
   f. Category J  The sixth category of violation consists of Scott’s failure to install and maintain certain signage on the side of Scott’s restaurant and Scott’s failure to maintain certain tables and chairs in the Pavilion area. The Complaint does not allege that the Port was responsible in any way for these failures, and BCDC presents no evidence to suggest otherwise. To the contrary, BCDC’s evidence that Scott’s was solely responsible for this violation significantly relies on the Port’s documentation of the violation which it supplied to BCDC to assist in abating Scott’s violations of the Permit. 
   g. Category K  The seventh category of violation consists of Scott’s failure to obtain written plan approval from BCDC in advance of installing certain tables and chairs in the Pavilion area. The Complaint does not allege that the Port was responsible in any way for these failures, and BCDC presents no evidence to suggest otherwise. 
  2. The Complaint Fails to Comply with Law  California Government Code section 66641.6(a) empowers BCDC to issue complaints for administrative civil penalties. However, such complaints “shall  allege the act or failure to act that constitutes a violation of law.” Because the Complaint fails to make such mandatory allegations against the Port, the Complaint against the Port should be dismissed as a matter of law. Further, 14 CCR section 11302 specifies that only certain specific actions may constitute grounds for the imposition of civil 



16  

penalties by BCDC. These are: (1) the undertaking of any activity that requires a BCDC permit without having obtained such a permit; or, (2) the violation of any term or condition of a BCDC permit. Because the Port did not undertake any activity that required a permit or violated a permit, and because the Complaint fails to cognizably allege as much, the Complaint against the Port should be dismissed as a matter of law. 
 B. The Complaint Fails to Allege Vicarious Liability  Despite its 46 page-length (with 2 attachments), the Complaint never actually articulates any theory for why the Port and the public funds it manages should be liable for Scott’s alleged bad acts. To the extent BCDC is relying on such a theory, it had the burden of including it in the Complaint, and it failed to do so. As such the Complaint should be dismissed.  Although the burden is squarely on BCDC, the Port does the Commission the courtesy here of guessing, literally, why BCDC might justify its notion that public funds should be held vicariously liable for the acts of a private party. 
  1. The Port’s “Co-Permittee” Status Is Immaterial   To the extent BCDC is seeking to argue that the Port should be held vicariously liable because it is nominally a “co-permittee” with Scott’s on the Permit, it must be noted that the Port has never agreed to be held jointly and severally liable with Scott’s. Further, the Permit does not expressly or implicitly indicate that any such vicarious liability is established under its terms.   The Port does not participate in Scott’s activities and has less oversight authority over such activities than BCDC does. Further, and more insidiously, the Port is only a nominal co-permittee because of BCDC’s position that the Port was obligated to co-sign the Permit. This was presumably part of BCDC’s practice and policy of compelling landowners to co-sign permits with their tenants. While the Port does hold the land underlying Scott’s in trust for the people of the State of California, it is not, for BCDC’s enforcement purposes, a typical landlord. Scott’s holds a 54-year, triple-net, ground lease from the Port that will not revert to the Port until 2041. The Port does not exert operational control of Scott’s activities and, when it needs to exercise the police power against tenants such as Scott’s, it turns to enforcement agencies such as BCDC, as it did here.  
  2. No Strict Liability Standard Applies   The Port recognizes that in certain limited circumstances, BCDC can and should pursue penalties against arms-length landowners, even public agency owners, for the acts of their tenants and users. In those unique cases, the violator is either unknown or financially insolvent and pursuing the public agency landowner is appropriate and necessary to remedy the violation as a matter of last resort. See, 
e.g., Leslie Salt Co. v. BCDC 153 Cal.App.3d 605 (1984) (upholding a rare strict liability standard against a landowner where the violator (who dumped “several 
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hundred tons of earth, gravel, asphalt, broken concrete and other demolition materials, along with a barge-like structure” on wetlands and the adjacent shoreline) was totally "unknown" and limiting liability to the unknown "responsible person" would have frustrated the purpose of the McAteer-Petris Act). Here, by dramatic contrast, the alleged violator is more than merely “known” to BCDC. BCDC has been actively and directly negotiating with the violator for nearly 4 years. The violator  is a reputable business institution, not a midnight dumper. 
 C. The Complaint Unlawfully Retaliates Against the Port  Reading the stilted language of the Complaint, a trier of fact might not be able to tell that the Port is, in fact, a public agency. And, he or she would be stunned to learn that the Port investigated, responded, and sought to abate Scott’s violations of law faster and more diligently than BCDC. Yet, throughout the Complaint BCDC casually and inappropriately refers to the “permittees” when referring to Scott’s, failing in numerous places to distinguish between a privately owned, for-profit restaurant that actually engaged in the subject violations and the public agency who brought Scott’s violations to BCDC’s attention.4     The Port’s key role in identifying, investigating, and reporting Scott’s violations to BCDC are minimized and distorted to such an extent in the Complaint that the Port’s investigatory findings are painted more like a set of admissions against interest by a violator than the diligent work of a public agency seeking BCDC’s help in enforcing the law. Not only is the Port given no credit for its diligence, it is now penalized for it.   The cavalcade of Port correspondence in 2012 and 2013, excerpted above in our Statement of Facts, clearly demonstrates that it was the Port, not BCDC, who initially identified, investigated, and reported Scott’s violations. A careful read of the Complaint reveals that most of BCDC’s substantial evidence in its case against Scott’s comes directly from information reported to it by the Port and/or the Port’s own property management and security staff.   Because the 2 Broadway premises are outside of the Port Area, the Port turned to BCDC to enforce its rules against Scott’s. Ironically, when, many years later, BCDC finally chose to take a formal enforcement action, it did so against the Port. Retaliating against whistleblowers is not only legally inappropriate, it is bad public policy, the kind of public misstep that will have a chilling effect on reporting to and cooperation with agencies such as BCDC in the future. 
 D. The Complaint Is Barred by the Doctrine of Unclean Hands  The doctrine of “unclean hands” is a legal defense for respondents such as the Port where complainants such as BCDC have engaged in materially                                                         4 BCDC staff’s presentation to the Commission on November 3, 2016, as reflected in the minutes, are similarly replete with these same indifferent references to the “permittees” when referring to Scott’s violations of law. 
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unreasonable conduct related to the subject matter of the complaint, particularly where such conduct prejudiced the respondent.  Here, BCDC has engaged in materially unreasonable conduct in two key respects, both of which have prejudiced the Port. First, as detailed above, BCDC insisted, and continues to insist that the Port be a co-permittee with Scott’s on the Permit. This insistence is apparently based on BCDC’s fundamental misunderstanding of the nature of the Port’s role as a landlord for its long term triple-net commercial ground leases. Because of the Port’s nominal inclusion as a co-permittee, unwillingly tethered to Scott’s as it performs unpermitted bad acts, the Port has been forced to expend significant human and financial resources in responding to 4 years of BCDC’s on-again, off-again negotiations with Scott’s over improvements that the Port has no control over.5  Second, the Port is being used as the sacrificial lamb for BCDC’s years of prevaricating and foot-dragging. As discussed above, the 2 Broadway premises are outside of the Port Area and, therefore, outside of the Port’s police power jurisdiction. Outside of the Port Area, the Port is left with only its limited rights as a landlord under the triple-net ground lease with Scott’s. Those rights were, however, sufficient for the Port to file suit in Alameda County Superior Court to compel Scott’s to cure its violations of law. As is evidenced by the correspondence cited above, in 2013, the Port was preparing to do just that. And, then along came BCDC. Instead of taking decisive enforcement action, BCDC engaged in 4 years of talking with Scott’s about an amendment to the Permit before taking any action. Unfortunately, the Port’s ground lease with Scott’s provides that the Port may not enforce a default so long as Scott’s is “continuously and diligently proceeding in good faith to cure the violation.” So, while Scott’s and BCDC were engaged in their 4 years of good faith but ultimately fruitless negotiations, the Port has been estopped from taking its own swift and decisive enforcement action because BCDC has provided Scott’s with a tortuously prolonged avenue to cure its violations.  After making the Port an unwilling participant in this debacle and robbing it of its only functional remedy, BCDC may not now seek to penalize the Port through the Complaint.    E. The Complaint Is Barred by the Doctrine of Laches  Complainants such as BCDC are estopped from making claims against respondents such as the Port under the legal doctrine of laches where the complainant has engaged in unreasonable delays that prejudiced the respondent. Here, BCDC’s unreasonable delay is undisputed. According to the Complaint itself, BCDC took 15 years to act in some cases, 11 years in other cases, and nearly 4 years in others. Whether 15, 11, or 4 years, these are objectively unreasonable amounts of                                                         5 For these reasons, and to extract itself from the ongoing dispute between Scott’s and BCDC, the Port hereby requests that it be removed as a permittee under the Permit. Given that BCDC has, at various times, threatened to revoke the Permit, the Port is curious to hear if and why BCDC would oppose this request. 
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time to bring an action such as the Complaint. Further, BCDC’s own staff report to the Commission on November 3, 2016, at page 4, notes that:  It should be noted that only after Scott’s commenced construction of the new wall panel structure without authorization did BCDC activate an enforcement action, despite staff’s earlier knowledge that the existing permit requirements were likely being violated. This delay in enforcement over the lengthy period of noncompliance prior to May 2013 could give the Permittees equitable arguments for substantially reducing the amount of penalties imposed in a contested proceeding.  Similarly, in BCDC’s staff presentation to the Commission on November 3, 2016, Chief of Enforcement Adrienne Klein explained that “no formal enforcement proceeding was commenced by staff” because of “a spirit of reaching settlement.” At that same hearing, BCDC’s Regulatory Program Director Brad McCrea further explained that BCDC “staff has been aware anecdotally of the alleged [violations]. For a number of years, through a change of leadership, we have lacked the leadership to enforce a number of projects including this one.” Once, BCDC finally decided to “engage” with Scott’s, Mr. McCrea explained that BCDC participated in a “soft back-and-forth; fits and starts.”  Whether it was BCDC’s “spirit” of settlement, its lack of “leadership,” or its “soft” negotiation style, the pivotal fact remains that BCDC, not the Port, is the enforcement agency here. BCDC, and not the Port, chose to allow Scott’s to maintain unpermitted improvements for years. BCDC, and not the Port, chose to allow Scott’s to engage in unpermitted activities for years. And now, years later when BCDC finally decides to act, it assesses penalties against the Port which are measured in the “Duration in Days” of the alleged violations. Eight-hundred-forty-thousand-dollars-worth of days passed on BCDC’s watch and now BCDC wants the Port to gift public funds to a private party to atone for its inactivity and foot-dragging. Any reasonable trier of fact would conclude that the Complaint is barred by BCDC’s unreasonable delay. 
 F. The Complaint Improperly Demands a Gift of Public Funds   California public agencies such as the Port of Oakland are prohibited under Article 16, Section 6 of the California Constitution from gifting public funds “for the payment of the liabilities of any individual, association, municipal or other corporation whatever.” Because the Port’s funds are public trust funds held in trust for the people of the State of California, this restriction is further reinforced by the Port’s obligations as a trustee and a fiduciary.  By naming the Port as a respondent to the Complaint and demanding that it pay in excess of $800,000 out of its public trust funds to assume liabilities assessed against Scott’s for Scott’s alleged bad acts, BCDC is demanding nothing less than a Constitutionally prohibited gift of public funds to Scott’s. As such, the Port vigorously objects to its inclusion in the Complaint, and believes that no reasonable 
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trier of fact would uphold a requirement that a public agency offset the liabilities of a private, financially solvent, for-profit corporation.   
 G. The Complaint Fails to Comply with Government Code §66641.9   Government Code section 66641.9 mandates that in determining the amount of administrative civil liability to impose under the Complaint, BCDC must take into consideration the nature, circumstance, extent, and gravity of the violations alleged, whether the violations are susceptible to removal or resolution, the cost to BCDC in pursuing the enforcement action, and with respect to the violator, the ability to pay, the effect on its ability to continue in business, any voluntary removal or resolution efforts undertaken, any prior history of violations, the degree of culpability, economic savings, if any, resulting from the violation, and such other matters as justice may require.  In the Complaint, it appears that BCDC diligently evaluated these criteria in order to comply with this section of the Government Code with respect to Scott’s. It also appears that BCDC completely failed to evaluate any of these criteria with respect to the Port. Absent such a determination, BCDC may not seek administrative civil penalties from the Port. If it had embarked on this mandatory evaluation, the Port is confident that the amount of penalties assessed against the Port would be astronomically lower than the over $800,000 BCDC is currently seeking. 
IV. Conclusion  For the reasons set forth above, the Port of Oakland respectfully requests that the Complaint against it be dismissed by BCDC.  Very truly yours, 

 Joshua Safran Enclosures: Tab A – Statement of Defense form   Tab 1 – Correspondence in chronological order   Tab 2 – Scott’s Lease   Tab 3 – City of Oakland Charter excerpt cc: Marc A. Zeppetello, Chief Counsel, BCDC  Michael P. Verna, Esq., Bowles & Verna LLP  Danny Wan, Port Attorney  Richard Sinkoff, Director of Environmental Programs and Planning  Pamela Kershaw, Director of Commercial Real Estate 
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Sent VIA e-mail attachment only to addressees 

Mr. Dorin Tuitin, 
Ms. Julie Braun 
Commercial Real Estate 
Port of Oakland 
530 Water Street 
Oakland, CA 94607 

Dear Dorin and Julie 

November 27,2012 

Thank you very much for your time and consideration relative to our meeting on Monday, November 26, 
2012 regarding Scott's plans to make much needed improvements to the Public Pavilion at the foot of 
Franklin Street. 

I appreciate the Port's effort in working with Scott's to come up with a better and more attractive 
solution to providing a new enclosure for the Pavilion to accommodate private and public events. As I 
mentioned, Scott's has been working since early this year on a deSign that will meet the objectives of 
BCDC by maintaining the public views while the Pavilion remains in public use. I believe that we have 
come a long way in engineering an acceptable system that meets the needs of Scott's for private events 
while providing a workable and attractive solution for this building's dual roles. 

Because it is critical to our marketing efforts for next year, we were imploring BCDC and now are 
imploring the Port to signal to BCDC the Port's concurrence with respect to the latest proposed plan for 
the sliding wall system - as we have described in the materials presented. We had convinced BCDC that 
we would address outstanding issues relative to the Pavilion in a formal amendment, but we believe 
that the sliding wall issue requires only staff level approval which will permit us to pursue any other 
required permits and begin ordering the materials and installing the system which we would like to do 
as soon as we can. 

With respect to other issues with the operation of the Pavilion, we are strongly in favor of modifications 
to the existing BCDC permit so that both Scott's and the Jack London Square Operations people can 
maintain and manage the requirements in a way that makes it easier for all involved. At the same time, 
under one master permit amendment, we would like address other permit issues raised by BCDC 
associated with our storage room and then address the need for a permanent entry system/door as 
indicated. We believe this process may take some time to finalize for which we will diligently apply 
ourselves to addressing, but we believe this more complex process will delay our immediate objective 
of installing the new sliding wall system. Therefore, would like to bifurcate the formal permit 
amendment from the staff approval processrofl'he wall installation. 
~ 

With respect to the door, we believe that it is required, as a public assembly space, to meet all fire codes 
and standards necessary for doors in other similar space while in private use, therefore we wish to work 
with BCDC and other applicable agencies to come up with a solution that will address this health and 
safety need which we believe ultimately requires a ridged system that will withstand thousands of 
entries, exits and rough use as well as the weather elements throughout its life. We will agree to 



mitigations if necessary. We want to combine this effort and other permit issues you raise and pursue 
those as soon as possible, but we don't want this to delay our wall system fabrication and installation 
and therefore ask the Port to support our efforts in this regard. We will simply use a temporary curtain 
or some other removable system until we can address the full permit amendment issue. 

Please contact me or Steve Fagalde if you have further questions and concerns. As of now, I will review 
your recommended language for permitted use of the Pavilion as an amendment to BCDC's permit and 
will also make additional recommendations which will be in keeping with the objectives of the public 
space use. 

~~9~~ 
Steven E. Hanson 
Consultant for Scott's, Jack London Square 

cc: Steve Fagalde, President, Scott's 
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.;c: 

Steve Fagalde [stevef@scottscorp.comj 
Thursday, December 27, 2012 4:48 PM 
Pam Kershaw; hansonsteven@gmail.com 
Dorin Tiutin; Julie Braun; Steve Fagalde 

Subject: RE: Construction in Common Area on Pavilion 

Hi Pam 

We have not begun any construction, HOWEVER today they have started some investigative work to see what is below 

the pavers where some post columns are planned to go ... by the end of day, everything will be back in place. Again, this 

was just investigative work. I did explain this to Monique when I saw her this afternoon. 

I believe next week some brackets will start to be installed up in the rafters ... this is in preparation for the soon to be 

permitted walls to be installed. We want to be fully ready and prepared as we expect the permit to be signed any day 

now. 

Please let me know if you have any further questions. 

Stephen E. Fagalde 
Phone: (510) 302-0999 

From: Pam Kershaw [mailto:pkershaw@portoakland.com] 
Sent: Thursday, December 27, 2012 2: 14 PM 
To: Steve Fagalde; hansonsteven@gmail.com 
Cc: Dorin Tiutin; Julie Braun 
Subject: Construction in Common Area on Pavilion 

Mr. Fagalde and Mr. Hanson: 

I have just been informed that you have begun construction of the new Pavilion walls in the Common Area of Jack 

London Square. I presume that you have obtained all necessary regulatory permits and approvals for this work prior to 

commencement of construction. As such, please provide evidence of these permits and/or approvals to the Port and 

Cushman and Wakefield as soon as possible. 

Thank you in advance for your cooperation with this request, please let me know when you have delivered copies of the 

approvals and/or permits to the Port headquarters building or to Cushman and Wakefield's office via email notification. 

Thank you 

Pamela Kershaw 

1 



Pam Kershaw 

From: 
Sent: 
To: 
Cc: 

Pam Kershaw 
Thursday, December 27,20125:42 PM 
Steve Fagalde 

Subject: 
hansonsteven@gmail.com; Dorin Tiutin; Julie Braun; Steve Fagalde 
Re: Construction in Common Area on Pavilion 

Thanks Steve for the timely response, I really appreciate it. 

Pamela 

Sent from my iPhone 

On Dec 27, 2012, at 4:48 PM, "Steve Fagalde" <stevef@scottscorp.com> wrote: 

Hi Pam 

We have not begun any construction, HOWEVER today they have started some investigative work to see 
what is below the pavers where some post columns are planned to go ... by the end of day, everything 
will be back in place. Again, this was just investigative work. I did explain this to Monique when I saw her 
this afternoon. 

I believe next week some brackets will start to be installed up in the rafters ... this is in preparation for the 
soon to be permitted walls to be installed. We want to be fully ready and prepared as we expect the 
permit to be signed any day now. 

Please let me know if you have any further questions. 

Stephen E. Fagalde 
Phone: (510) 302-0999 

From: Pam Kershaw [mailto:pkershaw@portoakland.com] 
Sent: Thursday, December 27, 2012 2: 14 PM 
To: Steve Fagalde; hansonsteven@gmail.com 
Cc: Dorin Tiutln; Julie Braun 
Subject: Construction in Common Area on Pavilion 

Mr. Fagalde and Mr. Hanson: 

I have just been informed that you have begun construction of the new Pavilion walls in the Common 
Area of Jack London Square. I presume that you have obtained all necessary regulatory permits and 
approvals for this work prior to commencement of construction. As such, please provide evidence of 
these permits and/or approvals to the Port and Cushman and Wakefield as soon as possible. 

Thank you in advance for your cooperation with this request, please let me know when you have 
delivered copies of the approvals and/or permits to the Port headquarters building or to Cushman and 
Wakefield's office via email notification. 

Thank you 

Pamela Kershaw 
1 



Pam Kershaw 

From: 
Sent: 
To: 
Cc: 
Subject: 

Pam/Dorin/Julie 

Steve Fagalde [stevef@scottscorp.comJ 
Wednesday, January 02,20134:18 PM 
Pam Kershaw 
Dorin Tiutin; Julie Braun; Steve Fagalde; Sleven E. Hanson 
Pavilion work 

I wanted to keep you up to date on the pavilion .... As Mr. Gallagher had mentioned in our meeting with Deborah, the 
designer of the wall panel system flew out from Floriday. He is currently overseeing the "assembly" of the panel doors. 
The doors came in multiple pieces from multiple vendors (they are all custom designed and builtJ. 

For about the next 7 or 8 days, they will be assembling the doors. These doors ARE NOT being hung or installed until we 
have the appropriate permits, which we will furnish to you. I am expecting the BCDC sign off in the next day or two. Ellen 
was on vacation and comes back tomorrow 

We are also measuring all the track needed. And assessing all of that work, because it is all so very technical, it is all 
being assessed on site. 

If you have any questions, please let me know 
I will be out of town tomorrow, however I will have my cell phone! 

Stephen E. Fagalde 
Phone: (510)302-0999 

1 



February 25, 2013 

Mr. Steve Fagalde 
l'resi,knt 
Scott's Seafood Restaurant 
255 Third Street, Suite 102 
Oakland, CA 94607 

i) 

PORT OF OAKLAND 

RE: Permits and Approvals 
Public Pavilion Moditications 

Dear Mr. Fagalde: 

... }\ ... .. , 
.' .. ::: .. ' 

This lelter is provided as a follow-up to previous communications between the Port and Scott's regarding 
our request to obtain evidence of your obtainment of all necessary permits and approvals from the City of 
Oakland and the San Francisco Bay Conservation and Development Commission ("BCDC") for the 
modi fications to the Public Pavilion. 

In your January 2, 2013 email to Pamela Kershaw you stated that the door panels would not be hung or 
installed until you had the appropriate permits and would furnish us with a copy. It appears that the 
panels have now been hung and installed for several days so we presume that you have obtained all of the 
required pennits and regulatory agency approvals and can provide us with a copy. As the subject Pavilion 
is located on Port owned property outside of your leased premises, the Port must ensure that all 
improvements constructed on our property are in compliance with all applicable Building and Fire Codes 
of the City of Oakland for safety reasons, as well as in compliance with all our the BCDC pennit 
regulations affecting this space .. 

Thank you in advance for your cooperation with this request, please submit these permit approval 
documents to me for our records and for our insurance requirements within the next five business days. If 
we do not receive these documents within that timeframe we will need to pursue other actions to address 
this situation. 

Sincerely, 

c1v.:~~ J ie Braun 
ommercial Representative V 

cc: Pamela Kershaw, Commercial Real Estate 
Dorin Tiutin, Commercial Real Estate 
Joshua Salran, Port Attorney's Office 

S 00 W<lter Stre'"t '1 J,lCk London Square 11 P.O. Box 2064 .l OJkland, California 04004-2064 
fe lephone: (5 10) 627-1100 J Facsimile: (510) 627- 1326 I We b Paq£:: www.porto foakland.com 
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PORT OF OAKLAND 

March 8, 2013 

Mr. Tim Low 
Engineer, Civil Principal 
City of Oakland, Permit Center 
250 Frank H. Ogawa Center, Room 2114 
Oakland, CA 94612 

RE: Public Pavilion 
Jack London Square 

Dear Mr. Low: 

As you may be aware, one of our tenants in Jack London Square, Scott's Seafood 
Restaurant, has plans to construct a retractable wall system in the Public Pavilion located 
adjacent to their restaurant near the foot of Fninklin Street. Since the Public Pavilion is 
located on property owned by the Port of Oakland I am inquiring as to the status of any 
building permits that have been applied for or issued for this structure, as I have been 
unable to obtain a copy directly from Scott's. Since the Public Pavilion is a part of the 
Common Areas of Jack London Square, and used by the public, the Port of Oakland must 
insure that this structure complies with all applicable regulatory agency requirements, 
codes, and ordinances, for our risk management purposes. 

If the City has received any such building permit application or issued any such permits 
for this work I would greatly appreciate it if you could email a copy to me at 
jbraun@portoakland.com,or fax to (5\0) 893-2793. Thank you in advance for your 
prompt attention to this matter and please don't hesitate to contact me at (510) 627-1144 
if you have any questions. 

Sincerely, 

ct:~~ 
Commercial Representative V 

cc: Steve Fagalde, Scott's Seafood Restaurant 
Dorin Tiutin, Commercial Real Estate Division 
Pamela Kershaw, Commercial Real Estate Division 
Joshua Safran, Port Attorney's Office 

530 Water Street J Jack London Square I P.O. Box 2064 :a Oakland, Cillifornia 94604-2064 
Telephone: (510) 627- 1100 • Facsimile: (510) 627-1826 .~ Web Page: www.portofoakland.com 



March 8, 2013 

Ms. Ellen Miramontes 
Bay Design Analyst 

PORT OF OAKLAND 

SF Bay Conservation and Development Commission 
50 California Street, Suite 2600 
San Francisco, CA 94111 

RE: Public Pavilion 
Jack London Square 

Dear Ellen: 

As you are aware, Scott's Seafood Restaurant has been pursuing BCDC's approval for a 
modified wall system to replace the canvas curtain walls of the Public Pavilion in Jack 
London Square lor the past couple of months. I am inquiring as to the status of BCDC's 
approval of this project since I have been unable to obtain a copy of this permit approval 
directly from Scott's. Since the Public Pavilion is a part of the Common Areas of Jack 
London Square, we must insure that it meets and complies with all applicable regulatory 
agency requirements, codes, and ordinances, and must have copies of approved permits 
for our risk management purposes. 

If BCDC has issued an approval or permit for the new wall system in the Public Pavilion 
I would greatly appreciate it if you could email acopytomeatjbraun@portoakland.com. 
or fax to (510) 893-2793. Please don't hesitate to contact me at (510) 627-1144 if you 
have any questions. 

Sincerely, , 

(-=-1::,~~ 
Commercial Representative V 

cc: Steve Fagalde, Scott's Seafood Restaurant 
Dorin Tiutin, Commercial Real Estate Division 
Pamela Kershaw, Commercial Real Estate Division 
Joshua Safran, Port Attorney's Office 

530 Water Street • Jack London Square :I P.O. Box 2064 01 Oakland, California 94604-2064 
Telephone: (510) 627-1100 .I Facsimile: (510) 627-18261 Web Page: www.portofoakland.com 
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March 19,2013 

Mr. Steve Fagalde 
Scott's Seafood Restaurant 
255 Third Street, Suite 102 
Oakland, CA 94607 

PORT OF OAKLAND 

RE: Public Pavilion Building Permit 

Dear Steve: 

Certified Mail 

We are in receipt of the attached notice from the City of Oakland pertaining to construction performed 
without a building permit. This notice pertains to the construction and installation of the wall panels and 
other work occurring in the Public Pavilion. 

As you know, Section 3.2 of our lease requires that you comply with all laws, rules and regulations 
applicable thereto adopted by federal, state, local or other governmental bodies, or departments, or 
officers and applicable to the Premises. Further, Section 10 of our lease requires that you submit 
complete plans and specifications to the Port of Oakland for approval prior to making any alterations, 
additions, or betterments to the Premises, after first securing all necessary permits and approvals. As of 
today, the Port has not received evidence of your approvals or permits from BCDC or the City of 
Oakland. 

We ask that Scott's act promptly to obtain the necessary permits from the City of Oakland's Building 
department and forward a copy to the Port. I also wish to remind you that failure to comply with the 
terms and covenants of your lease constitutes a default ifnot cured within fifteen (15) days. 

Sincerely, 

(-t~~4- '--
" , __ J,~ie Braun 

Commercial Representative V 

Attachment 

cc: Steve Fagalde, 2 Broadway, Oakland, CA 94607 (Certified Mail) 
Steve Hanson 
Pamela Kershaw 
George King, Esq. 
Joshua Safran, Esq. 
Dorin Tiutin 

530 Water Street :II Jack London Square II P.O. Box 2064 ,. Oakland, California 94604-2064 

Te le pho ne: (510) 627-1100 II Facsimile: (510) 62 7-1826 " Web PaCje: www.portofoakland.com 
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Julie Braun 

From: 
Sent: 
To: 
Subject: 

(
' ", .. 

' - .~ ... ~~. -

Low, Tim [TLow@oaklandnel.comj 
Wednesday, March 13, 2013 1:45 PM 
Julie Braun 
Cmplnt# 1301154 at 2 BROADWAY 

Stop work order has been issued, 
Your tenant has yet to appy for permitl 

Cmplnt# 1301154 Cmplnt Disp: V 03/06/13 
Address 2 

Code ALL 
BROADWAY Suite: Parcel: 018 -0415-005-00 

Existing Use 

Descr: CONSTRUCTION W/OUT PERMITS - CANOPY STRUCTURE ATTACHED TO REAR OF 
SCOTT'S SEAFOOD RESTAURANT (FRANKLIN STREET SIDE NEAR KINCAID'S) 

Notice: 

Station CE-INSP Dist: 01C Primary Insp 

No Code 
04 OBC 

Insp A Scheduled 
Date P Date By 

04/16/13 P 03/13/13 ME 
Division 
CE-INSP 

Reinsp requested from insp result 87 
02 OBC 03/12/13 P 03/08/13 TEC CE-INSP 

Reinsp requested from insp result 86 
03 OBC 03/0 6/13 03/06/13 PTS CE-INSP 

STOP WORK ORDER 

Timothy Low P,E, 
Inspection Manager 
250 F H Ogawa Pz, #2334C 
Oakland, CA 94612 
Tel: 510-238-6315 
Fax: 510-238-3586 

Total Insp Hours :18 
Performed Start End Total 

Dst By vio* Rsl* Time Time Time 
01C MF 
on 03/06/13 
01C MF 
on 03/04/13 
01C MF 41 87 11:30 11:38 :08 

Trvl 
Mlge 

2,0 

+ 

Below is the link to our online Customer Service Survey form, Please complete the survey to help us to improve our 
serv iice. 
https://www.research.net/s!TXZ7YN8 

CONFIDENTIALITY NOTICE: This e-mail message includingattachments. ifany.isintended only for the person(s) or entlty(ies) to 
which it is addressed and may contain confidential and lor privileged material. Any unauthorized review, use, disclosure or 
distribution is prohibited, If you are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of 
the original message, 



VIA EMAIL 

April 12, 2013 

Mr. Steve Fagalde 
Scott's Seafood Restaurant 
255 Third Street, Suite 102 
Oakland, CA 94607 

RE: Installation of Planters in Common Area 

Dear Steve, 

Cushman & Wakefield of 
CalifornIa, Inc. 
Jack London Square 
70 Washington Street. Suite 207 
Oakland. CA 94607 
(510) 645 9292T,1 
(510) 645 936) Fro< 
www.cushwalte.com 

It has come to our attention that approximately sixteen planters are being installed at this time 
around the Public Pavilion in the common area at Jack London Square. Please provide evidence 
that this installation has received all applicable approvals including but not limited to BCDC, the 
Port and City of Oakland. 

If you cannot provide evidence of approval immediately, we request you remove the planters 
within one week of this letter. If not, we will proceed with removal of the planters. 

Thank you very much. 

S~j~ 
Marjorie Turrel - License # 01903852 
Interim General Manager 
Cushman & Wakefield of California, Inc. - Lie. #00616335 
as Managing Agent for 
Jack London Square Ventures, LLC 

Cc Julie Braun, Port of Oakland 
Michael D. Meyer, C&W 
Caroline Morris, Ellis Partners 

Argentina' AUltrall",' AUltrla' BDIJillum • Bra'Zli • Bulpria' Canl.da 0 Channel Islands' C:hll ... China' ColombIa' Cuch Republic' Denmark' Eculldor' EngllU'ld • FiJI· France' Gerrmmy' Gn'I~te' Hong Kong 
Hungll.ry o IndlaoIndunes'a • '",land 0 Israel. Italy • Japan 0 L.banon' Luxembourg. Macedonia· MIl.Ia:ysla. Mexico oTh .. NethuIUld~. N.w Zoaland' Northern Ireland· Norway· Pakllta/1' Peru' PhllipplnBI • Poland 
Portuifl. Romlll1la 0 Ruula. Scotland' SlIrb!3.' Singapore' Slovakia. South Africa' South i<rJrea' SpaIn' Sw .. d .. n' SwIl:n!rland 'l'alwan oTh>I.lland 'Tu~kay' Un(tedArab Emlrat!!!. United Stat!!,· Vene:zu~la -VIetnam 
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PORT OF OAKLAND 

April 24, 2013 

Mr. Steve Fagalde 
Scott's Seafood Restaurant 
255 Third Street, Suite 102 
Oakland, CA 94607 

RE: Public Pavilion Permits and Approval(s) 

Dear Mr. Fagalde: 

Pursuant to the terms of the Lease between the Port of Oakland ("Port") and Scott's Jack 
London Seafood, Inc. ("Scott's") dated April 9, 1987, as subsequently amended 
("Lease"), the Port transmitted a written notice to Scott's on March 19, 2013 regarding 
Scott's violation of Section 3.2 and Section 10 of the Lease, with respect to Scott's 
commencement of construction of wall panels on the Public Pavilion prior to submitting 
complete plans and specifications for these improvements to the Port and prior to 
obtaining all necessary building and other permits from the Port, the City of Oakland and 
other appropriate governmental agencies, including the San Francisco Bay Conservation 
and Development Commission ("BCDC"). As you are aware, Section 21 of the Lease 
requires that the Scott's cure any condition which would entitle the Port to declare a 
default, including a violation of any term or condition of the Lease, within fifteen (15) 
days after notice from the Port, or if the default is of such a nature that it cannot be 
remedied within fifteen (J 5) days, Scott's shall have commenced the elimination of the 
violation and shall be continuously and diligently proceeding in good faith to cure the 
violation. 

It has now been more than fifteen (J 5) days since the Port provided written notice of 
these Lease violations to Scott's yet the Port has not received evidence from Scott's that 
you have commenced the elimination of these Lease violations. Please provide written 
evidence to the Port indicating how Scott's has commenced elimination of these Lease 
violations. At a minimum, such evidence must include permit applications submitted to 
the City of Oakland and BCDC, by Tuesday, April 30th at 4:00 p.m. 

As you are aware, Scott's failure to remedy a violation of the Lease in accordance with 
the language provided in Section 21 of the Lease entitles the Port to declare Scott's in 
default of the Lease. If the Port does not receive evidence from Scott's indicating how 

530WaterStreet _ Jack London Square - P.O. Box 2064 _ Oakland,California 94604-2064 
Telephone: (510) 627-1100 - Facsimile: (510) 627-1826 - Web Page: www.portofoakland.com 



you have cured or commenced cure ofthese violations by Tuesday, April 30th at 4:00 
p.m., the Port will pursue all actions necessary to address these Lease violations. 

As you know, Section 43 of the Lease provides for the Port's recovery of its reasonable 
costs and expenses (including attorneys' fees and costs) from Scott's should the Port be 
required to enforce provisions of the Lease. 

Thank you in advance for your prompt attention to this matter. 

SincereIOf,.Y~--' 

'--J..'~'v.a aw 
Director of Commercial Real Estate 

Cc: Steve Fagalde 
2 Broadway 
Oakland, CA 94607 

George King, Esq. 
555 12th Street, Suite 1440 
Oakland, CA 94607 

Julie Braun, Commercial Real Estate Division 
Dorin Tiutin, Commercial Real Estate Division 
Joshua Safran, Port Attorney's Office 



VIA EMAIL and FEDERAL EXPRESS 

April 25, 2013 

Mr. Steve Fagalde 
Scott's Seafood Restaurant 
255 Third Street, Suite 102 
Oakland, CA 94607 

RE: Planters In Common Area 

Dear Steve: 

Cushman &: Wakefield of 
California, Inc. 
Jack london Square 
70Washington Street,Sulte 207 
Oakland, CA 94607 
(5 10) 645 9292 Tel 
(510) 645 9363 Fox 
WWW.Clfshw .. ke.com 

We have not received from you evidence of applicable approvals regarding the sixteen planters in the 
Common Area adjacent to the Public Pavilion as requested in my emalled letter of April 12. 

We, therefore, as the Port's designated operator of the Common Area, require that Scott's Seafood 
remove all of these planters by 5:00 pm, Monday, April 29. Please know that in the event the planters 
remain after this date and time, then we shall arrange to have them removed from the Common Area 
and disposed of. 

Thank you very much for your cooperation in this matter. 

Sincerely, 

7h~7J~ ~J 
Marjorie Turrel- license # 01903852 
Interim General Manager 
Cushman & Wakefield of California, Inc. - Lic. #00616335 
as Managing Agent for 
Jack London Square Ventures, LLC 

Cc Dorin Tultin, Port of Oakland 
Julie Braun, Port of Oakland 
Michael D. Meyer, C&W 
Caroline Morris, Ellis Partners 

Artontlna • Au,tral la' Aud,bi • Belgium· Br.ul! • BI.IJi"tla • Canada' Chann.,1 llilands • Chile' China' Cl,lll,lmblii • en_ch Repub!1c. Dell mark • Ecuadl,lr' England · FIjI' France ' Glrmany • Gruee • Hong !(gng 
~unl"'ry • India • 'tldonefta' lreland'lnul' Italy· Japao ' t.o:hllon 'lwIemboul"( ' Macflfonla. Maf.y,I., Maxlco· Tne Nttnctl:tnds. N aw Ztal:tnd' Northam Irel.nd· NDrway . Pakllbn. Pl!ru' Philippln,n' PDI~tI<t 

Part\Jgal' Rom~la' Runb.· Scotland· SQrbla' SlnaapDNl' Slovald,,· South Africa' Soult. J(orll;a' Spain. Swed~n· SwJb.erland 'Talwan' ThaIland .Turkey· Unle"d A ..... b Emlnr.tet· United Stites ' V~nu.u~J ... • Vr~tn.am 
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May21,2013 

Mr. Steve Fagalde 
President 
Scott's 
255 Third Street, Suite 102 
Oakland, CA 94607 

RE: Lease Section 3.2 

PORT OF OAKlAND 

Compliance with Law and Indemnity to Port 

Dear Steve: 

\ . , "\ 

The Port of Oakland is in receipt of a letter from Adrienne Klein, Chief of Enforcement for the 
San Francisco Bay Conservation and Development Commission ("BCDC") dated May 16, 2013, 
regarding alleged violations under BCDC Pern1it 1985.019A, Permit 1985.019B, and 
Enforcement File No. ER2013.008, related to the installation of various improvements at and 
adjacent to the Public Pavilion. Pursuant to the prior correspondence transmitted to you from the 
Port on March 19,2013 (attached, in which we requested proof of approvals and/or permits from 
the City of Oakland and BCDC) and Aptil24, 2013 (attached, notifying you that Scott's was in 
violation oftheir lease) these improvements were installed in violation of the terms of the Lease 
between the Port of Oakland ("Port") and Scott's Jack London Seafood, Inc. ("Lessee") dated 
April 9, 1987, as subsequently amended ("Lease"). 

This letter serves to remind you again that Section 3.2 of the Lease, mandates that the Lessee 
shall at all times faithfully obey and comply with all laws, rules and regulations applicable 
thereto adopted by federal, state, local or other goverrnnental bodies, departmeJ;l.ts, or officers and 
applicable to the Premises. Further, lease Section 3.2 states that the Lessee agrees to defend and 
indemnify the Port and Port officers, employees and agents from and against any penalties or 
charges and administrative and/or judicial proceedings (including, without limitation, attorneys 
fees and legal expenses incurred by the Port in connection with such penalties or charges and 
proceedings) imposed on or involving the Port for any violation or alleged violation by Lessee or 
by Lessee's licensees, sublessees or invitees, of any and all laws, ordinances and regulations 
applicable to Lessee's use of the Premises. I also remind you that Section 43 of the Lease states 
that the Port shall also be entitled to have and recover from Lessee all other reasonable costs and 
expenses associated with the Port's enforcement of the provisions of the Lease. Please be 
advised that the Port Attorney's Office bills our assigned Deputy's time at $383.45 per hour. 

530 Water Street • Jack London Square. P.O. Box 2064 • Oakland, California 94604·2064 
Telephone: (510) 627·1100 • Facsimile: (510) 627·1826 • Web Page: www.portofoakland.com 



Mr. Steve Fagaltle 
May21,2013 
Page 2 

We ask that you immediately take all necessary action to comply with aCDC's requests as 
detailed in Ms. Klein's letter to resolve all violations, to submit all documentation as requested, 
and to pay ror any fines, penalties, or fees incurred or assessed on the Port and/or the Lessee. 

I thank you in advance for your immediate attention to this matter, if you have any questions, 
please don't hesitate to contact me at (510) 627-1144. 

Sincerely, 

G
· -~vt<-

Jul e Braun 
mmercial Representative V 

cc: Steve Hansen 
Pamela Kershaw 
George King, Esq. 
Joshua Safran, Deputy Port Attorney 
Dorin Tiutin 
Adrienne Klein, BCDC 



July 12, 2013 

Mr. Steve Fagalde 
President 
Scott's 

PORT OF OAKLAND 

255 Third Street, Suite 102 
Oakland, CA 94607-4328 

RE: Status of Penn its and Approvals 
With the City of Oakland and BCDC 

Dear Steve: 

A 

In reference to our previous letters to you dated March 19th, April 24th and May 21 st in 
which we request your compliance with all governing bodies relative to the various 
Public Pavilion improvements you have made, we ask that you provide us with a written 
update of your efforts to cure your default as defined under lease Section 3.2. 

Thus far the Port has received plans of the proposed Public Pavilion modifications and 
copies of permit applications for the City of Oakland and BCDC, however we have not 
received any confirmation by either agency that permits or approvals have been issued. 

We appreciate your anticipated cooperation regarding this matter. If you have any 
questions, please don't hesitate to contact me at (510) 627-1144. 

Sincerely, 

J lie Braun 
Commercial Representative V 

530 Water Street _ Jack London Square - P.O. Box 2064 - Oakland, California 94604-2064 
Telephone: (510) 627-1100 - Facsimile: (510) 627-1826 - Web Page: www.portofoakland.com 1 
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PORT OF OAKLAND 

September 12, 2013 

Mr. Steve Fagalde 
Scott's Jack London Seafood Restaurant 
255 Third Street 
Oakland, CA 94607 

RE: Further Notice of Lease Violations at Scott's Jack London Seafood Restaurant 
BCDC Permit Nos. 1985.019A and 1985.019B 

Dear Steve: 

The Port of Oakland is in receipt of "Violations at Scott's Jack London Seafood Restaurant" from 
Adrienne Klein dated September 6, 2013, summarizing the seven outstanding violations and 
associated penalties as a result of Scott's unauthorized modifications in and adjacent to the Public 
Pavilion in Jack London Square. According to Ms. Klein's letter, accrued standardized fines total 
$41,600 as of the date of her letter, and will continue to accrue at the rate of$IOO per day, per 
violation, until resolved. 

Once again I wish to remind you of Section 3.2 of the Lease which states that you agree to comply 
with all laws, rules and regulations applicable to your premises (including those prohibiting the 
unauthorized modifications described above) and to defend and indemnify the Port and Port officers 
from and against any penalties or charges and administrative and/or judicial proceedings, including 
attorneys' fees and legal expenses incurred by the Port in connection with such penalties or charges. 
Please refer to my May 21, 2013 letter attached, and the Lease for further details. 

We trust that Scott's will diligently take every necessary step to resolve all outstanding violations in a 
timely manner to avoid a formal enforcement proceeding and will pay the violation fees as determined 
by BCDC. 

Sincerely, 

/~-~"%r,vv--
~lieBraun 

Commercial Representative V 

Attachment 

Cc: Brad McCrea, Adrienne Klein,-.lamela Kershaw, John Briscoe, Esq., Joshua Safran, Esq., Scott's, 
#2 Broadway, Oakland, CA 94607 

530 Water Street II Jack London Square:. P.O. Box 2064 :I Oakland, California 94604-2064 
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PORT OF OAKLAND - RENTAL BILLING INSTRUCTIONS

RBI # 013308

Lease #
Tenant #
Parcel #

P12205
7504
12900A

Bill the following starting:
ending:

August 1, 2000
JUly31,2001

Billing Address:
Scott's Jack London Square
1719 Bonanza Street
Walnut Creek, CA 94596

Approval:

Resolution No:

June 16, \987

Ordinance No: 2755

PBAI RR24 F-106 21,045 s.f. $ 1.17

• 4.5 % of Gross Sales against Minimum Rent
(4th Supplemental Agreement) Total: • 24,522.82

Contact
Phone:

Michael Stagg
(510) 444-3456 Rest.

Ray Gallagher
(510) 934-4800

Supersedes
RBI: 013265

Business Type: REST
Agreement Type: LEAS
Next Action: July 31, 2001
Increase of minimum rent:

Agreement Date:
Occupancy D!Ite:
Effective Date:
Ending Date:

Apri19, 1987
December 12, 1'~84

luly 16, \987
August3!,1941

Provides for an increuc in the minimum nnt under Section 4.1.2 of Lease. Total Minimum Rent
plus Pcn:cntage Rent paid between August I, 1999 and July 31, 2000 was 5392,J.65.04; average '"
$32,697.09 X 75% '" $24,522.82. This is more than previous Minimnm Rent 01$23,106.19; theRfoR,
the new Minimum Rent will be $24,522.82.

Delinquent Penalty:
% Delinquent Penalty:
Utilities:
Performance Deposit:

026 $50.00 + 18.25% DUE ON 1ST, DELQ ON 21ST
051 $50.00 + 8.25% DUE ON 15TH, DELQ ON 11TH

Tenant Pays Utility Company
$ 30,000.00

·11 /
Prepared by:

~!'~"B"~C.":"::"'_--
Approved:

Disl:

Date prepared: _"'"'.'"'=""bO'"'"',"20°"°0,-_

2·Finance, 3-CRED, Office Services, EOE, Facilities, Eng. Utilities, Julie Braun

jsafran
Typewritten Text
2. The Lease
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DUPLICATE ORIGINAL

S lXTH SupPLEMENTAL l-GMPQPIT

{Leaee of Real Property
Loeated in City of Oakland,

County of Al...d.a)

PORT 01' 0AJtLAND

"'.
SCOTT'S JACK LONDON SEAFOOD, INC.,

a Corporation

Dated

November 7, 1995

Soow. J '0<.
"".." , 1_ _._<
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SIXTH SUPPLEMENTAL AGREfiMBNT

THIS SIXTH SUPPLEMENTAL AGREEMENT, dated as of November 7,
1995 :the "Sixth Amended Lease"I. by and between the CITY OF
OAKLAND, a municipal corporation, acting by and through its Board
of Port Commissioners, {hereinafter "Port"). and SCOTT'S JACK
LONDON SEAFOOD. INC., a corporation, (herein "Lessee"l

WHEREAS, the Port, as Lessor. and SCOTT'S JACX LONDON SEAFOOD,
INC., as Lessee. are parties to that certain Lease dated the April
9, 1987, recorded on September 9, 1988, as Document Number 88
237370 of the Official Records of Alameda County (said Lease, as
previously amended, is herein called "the Lease"); and

WHEREAS, the Port and Lessee wish to amend the Lease to
proVide for addition to the Premises covered by the Lease of 4,400
square feet of adjacent open area (referred to herein as "Parcel
B"), to be used by Lessee for construction of a 4,400-square foot
covered and open public access pavilion for use by Lessee and by
the general public; and

WREREAS, the Port and Lessee wish to correct the original
incorrect description of Parcel A consisting of 21,044.987 with a
correct description of Parcel A consisting of 20,760.49 square
feet;

NOW. THEREFORE. the Port and Lessee agree as follows:

1. Leallfld Prfllllillflll: Section 1 of the
amended by adding to the first paragraph thereof
second sentence:

Lease is hereby
the following new

"The Property consists of 'Parcel A' and
'Parcel B' as shown On said Exhibit 'A' and
Exhibit 'B'."

Exhibits "A" and "B" of the Lease are hereby replaced by
Exhibits "A" and "B" attached to this Sixth Supplemental Agreement
and by this reference incorporated herein.

2.
thereto

v•• of Pr-m1 ••• : The Lease is hereby amended by adding
the following new Section 3.3:

"3.3. v•• of Parcel B: Notwithstanding
any other provision of this Lease, Parcel B
shall be used by Lessee only for the
construction and installation thereon, in
accordance with this Lease, of 4,400 square

SOCI"f" ,""" L.<IllDCOI • .....,.. ""'.
SlIlTll s""•.-r... ,... I •••
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f"et of public access pavilion improveme~xs
a:1d, thereafter, ~or operation and maintenarH;e
of P""cel B and said pavilion improvements in
accordance with this Section 3.3 and the other
applicable terms and conditions of this Lease.
en the event of any conflict between this
Section 3.3 and any other provisions of this
Lease. Section 3.3 shall govern.

"Lessee agrees that Lessee's use of
Parcel B shall be strictly in compliance with
each and every applicable provision of tr.at
certain 'PERMIT NO. 19-85 (Issued on March 13,
1986, As Amended Through September 14, 1995)
AMENDMENT NO. EIGHT (Exclusive of Amendments
Nos. One, Two, and Three) ", as said permit may
be amended from time-to-time, including all
exhibits thereto, issued by the San Francisco
Say Conservation and De'1elopment Commission
(' SCDC') to the Port of Oakland, a copy of
which is attached as Exhibit 'C-3' to the
Sixth Supplemental Agreement to this Lease and
which is hereinafter referred to as 'the BCOC
Pavilion Permi t. ' Lessee acknowledges and
agrees that Lessee shall take particular care
to comply with the following provisions of the
BCDC Pavilion Permit:

"(a) The pavilion shall be used and
maintained for shared public and private use
pursuant to Special Condition 11-B of the BCDC
Pavilion Permit.

"(b) Exclusive, private use of the
pavilion shall be allowed only on a periodic
basis and only in accordance with the BCDC
Pavilion Permit, including Exhibit 'E'
attached thereto (entitled 'Guidelines For
private Use of public pavilion'). Except to
the extent that the BCDC Pavilion Permit
expressly allows Parcel B to be used for
exclusive, private use, Parcel B shall at all
times be available without restriction to the
public for unrestricted public access for
walking, bicycling, sitting, viewing, fishing,
picnicking and related purposes as more
specifically described in paragraph 11-B-2 of
the BCDC pavilion Permit; provided, however,
that the port shall have the complete and
exclusive discretion regarding any and all
publicly-oriented events on Parcel B,
including but not limited to concerts,
parades, fairs, festivals, farmers market and
any event charging paid admission, and Lessee

'''''''''''' ,~ I.<IOIDCOI '"""""'. no:c,..n-o ."..~... ... i .•.
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shall have no right to schedule, "llow ot"
operate and such publicly-oriented ev~n~s.

All scheduling conflicts between Lessee's
private events and public events 5hall be
resolved at the sole discretion of the Port's
Executive Director; provided, however, that
Lessee shall have available the use of Parcel
B for private events as provided for in the
BeDC pavilion Permit."

3. Improvements:

3.1. preyailing Wag... ;
paragraphs of Section 7.1 of the
wages, are hereby deleted.

S."tion 7.1: The
Lease pertaining to

last SeVen
prevailing

3.2. Fixture. and Bauipm"nt: Section 7.3 of the Lease is
hereby amended to read as follows:

"7.3. Jil'ixtur•• and Bquipmept: ., (al
Except as otherwise provided in paragraph Ibl
below, Lessee shall at its own cost and
expense, provide and maintain all equipment,
furnishings and trade fixtures upon the
Premises requir~d for the maintenance and
operation of a first-class business of the
type to be conducted and pursuant to Section 3
hereof.

"(b) The Port agrees to provide cafe
tables, seating and public benches for public
use beneath the pavilion on Parcel B. Lessee
shall be responsible to remove and store said
furnishings during private events by Lessee on
Parcel B and promptly to replace said
furnishings on Parcel B after the private
event has ended."

amended
3.3. TmrovUleIl.U to Parcel B,

by adding thereto the following new

"7.4. Parcel S:

The Lease is
Section 7.4:

hereby

"(a) Lessee shall commence by January
1S, 1996, and diligently pursue to completion
and shall complete in no event later than July
31, 1996, the pavilion improvements in Parcel
B that are authorized by the BCOC Pavilion
Permit. All of the provisions of Section 7.1
of this Lease shall apply to the pavilion
improvements except for the first two
paragraphs of Section 7.1.

soon". J~""""'" .a.roao. p<:.u .... Slltr..-.-... ","_ . , .
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"(b) The pavilion improvements shall
generally conform to plans entitled "Public
Pavilion," prepared by Arcus Architecture and
Planning, dated June 19. 1995, as modified
t:1raugh July 3. 1995, and special Condition
TI-B-6-i and Exhibit F of the BeDC Pavilion
Permit.

"Ie) Le:;;see shall be solely responsible
for preparing all plans for the pavilion
improvements that are required by the BCDC
Pavilion Permit, for conforming the
improvements as built to all final approved
plans, and for all costs and expenses
therefor.

"(dl The pavilion improvements shall be
designed and constructed so that they are
consistent with the Findings and Declarations
in paragraph lII-C of the Benc Pavilion Permit
that pertain to the paVilion project."

3.4. Binoculars: The Lease is hereby amended by adding
thereto the following new Section 7.5:

"7.5. BiDOC!ula.s: Lessee agrees
promptly, and in no event later than January
15, 1996, to purchase, install and maintain at
Lessee's sole cost and expense two sets of
permanent pedestal style binoculars for public
use free of charge, all consistently with the
BCDC Pavilion Permit. Installation shall be
at locations off of but adjacent to the
Premises as directed by the Port generally in
the location shown On Exhibit 'F' of the BCDC
Pavilion Permi.t."

adding '"'thereto
Dir.etiona1 Signs: The Lease is
the following new section 7.6:

hereby amended by

"7.6. Db'lctional Siem,: Lessee agrees
promptly, and in no event later than January
15, 1996, to provide, at it sole cost and
expense, at least four additional public
access signs, two permanent and two temporary,
to facilitate shoreline public access between
Franklin Street and Broadway on the Bay side
of the restaurant building, consistently with
the Bcnc Pavilion Permit."

hereby
3.6. Provsilipg Wag.S!

amended by adding thereto
N_ S.etion 7 ,7:
the following new

The Lease is
Section 7.7:

00=" ~'""" .- • .....,.. 1IlC.
u ..... "",n~... "'"_ .•.
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"7.7. Prevailing Waa.. ReguirQ!!l..nts,
Lessee agrees that in the performance of work
under this Lease. Lessee shall comply with.

"Ial The Public Work Prevailing
'o'Iage R.equirements, which are the applicable
prevailing wage requirements of Califor~ia
:..abor Code Sections 1720 et seq. and Port
Ordinance No. 1606. as amended, and which
generally apply to construction, costing mOre
than $1,000.00, which is made on or to port
property and the cost of which is paid for in
whole or in part by the Port's advance or
reimbursement to Lessee or by credit: against
rent or other sums due the port; and

"(bl The Private Work Prevailing
Wage Requirements of this Lease which
generally apply to all construction, other
than construction to which the Public Work
Prevailing Wage requirements apply, which is
made On Or to Port property, costing more than
$50,000.00 including, without limitation,
construction of the pavilion improvements On
Parcel B.

"'Construction' as used herein
shall apply to construction, alteration,
demolition or repair work, and the laying of
carpet and maintenance work, provided, that
Private Work Prevailing Wage Requirements
shall not apply to maintenance work.
'Construction' includes all construction of
building core and shell, tenant improvements
and public works that are within the customary
jurisdiction of the construction trades and
crafts, whether performed on- or off-site.
Off-site work, performed by Materialmen, as
defined under California Law, is not included
in the term 'Construction'.

"The Private Work Prevailing Wage
Requirements shall not apply to tenant
improvements costing less than $50,000.00, nor
to tenant improvements for which the initial
bui lding permi t for such work is issued more
than one year after the certificate of
occupancy is approved on the core and shell.
The $50,000.00 cost shall be adjusted annually
pursuant to the CPl .

•con·, JAC>~ • ...-. tJoC.
SlrrlI ""'......... ',,"_ •••
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"The following provisions of this
gc:bsection apply only if. and to the extent
that, the prevailing wage requirements are
applicable,

"The prevailing wage requirements
shall apply to the employees of any employer
including the Lessee, any tenant of Lessee,
any general contractor or subcontractor or
other contractor engaged in construction for
the Improvements by the Lessee, including
their successors and assignees, but shall not
apply to supervisory or managerial personnel
or to persons employed in the rentaL
operation or lin the case of Private Work
Prevailing Wage Requirements only) maintenance
of the Premises.

"The Lessee shall cause the
provisions of this subsection to be
incorporated into each contract and
subcontract, and lease agreement which would
be subject to this subsection. In the event
the provisions are not so incorporated, the
Lessee shall be liable to the worker in any
action or proceeding for the difference
between the prevailing wage rate required to
be paid and the amount actually paid to the
worker, including costs and attorney fees, as
if the Lessee were the actual employer.

"The prevailing wage requirements
of this subsection will be monitored and
enforced by the Port. In addition to any
other rights provided by California law to
recover compensation, a worker that has been
paid less than the prevailing wage rates shall
have a right to commence an action or
proceeding against the employer of the worker
for the difference between the prevailing wage
rates and the amount paid to such worker for
each calendar day Or portion thereof for which
the worker was paid less than the compensation
required to be paid under the provisions of
this subsection. No issue other than that of
the liability of the employer for the amount
of unpaid wages allegedly due shall be
determined in such action or proceeding, and
the burden shall be on the employer to
establish that the amounts demanded are not
due. A worker recovering any or all of the
wages claimed to be due shall recover his
costs and attorney fees in securing such
recovery. Nothing ln this section shall

,con', ~..,. ,...-, __
"no ""'•..-..... _ .•.
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preclude
Division

u

its enforcement by the California
of Labor Standards Enforcement.

"No~r.i:lg in this :ease 6hal~
prevent the employment of any number of
properly .egistered apprentices, as defined in
Chapter 4, [;ivision 3 of the Labor code.
~very such apprentice shall be paid not less
than the standard wage paid to apprentices
under the regulations of the crafts or trade
at which he is employed, and shall be employed
only at the work of the craft or trade ~o
which he is registered. The employment and
training of each apprentice shall be in
accordance with the provisions of the
apprenticeship standards and apprentice
agreements under which he is in training.

"Lessee agrees that, any action by
Lessee or its assignee against the Part for
the recovery of penalties or forfeitures shall
be commenced, and written notice thereof shall
be ",ctu"'lly received by the Port, within the
ninety-d",y period after the Port's Chief
Engineer notifies Lesaee in writing that the
Chief Engineer has determined that the work is
complete. Lessee "'grees that such suit on the
Lease for alleged breach thereof in not making
an advance 0'" r .. imburaement or in nat per
mitting a credit to rent or ather sums due the
Port is the exclusive remedy of Lessee or the
Lessee's assignee with reference to such
penalties or forfeitures. Lessee or Lessee's
ass~gnee may bring such suit without
permission of the Port, but the suit shall be
limited to the recovery of the penalties or
forfeitures without prejudice to Lessee Or
Lessee's assignee's rights in other matters
affecting the Lease. Lessee agrees that no
other issues shall be presented to the court
in such case and the burden shall be on the
plaintiff to establish plaintiff's right to
the penalties or forfeitures withheld or to be
withheld.

"Lessee agr.,es that to the extent
that Lessee is required to comply with the
prevailing wage requirements, Lessee shall
aSSure that all workers are paid the
prevailing rate of per diem wages, and travel
"'nd subsistence payments (defined in
applicable collective bargaining agreements
filed in accordance with Section 1773.8 of the
California Labor Code), in effect on the date

,con·. J>.a: l.(IlIIQI • .....,.,.. llOO_" ... .."..c_.... ..._ . , .
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of ~he Port's first approval of a building
permit or other approval of the work. Copies
of the applicable prevailing rate of per diem
wages are on file at the Port's principal
office and will be made available to any
interested party on request. Lessee agrees to
post a copy of the prevailing rate of per diem
wages at each job site.

"Lessee, as a penalty to the Port,
shall forfeit twenty~five dollars 1$251 for
each calendar day, or portion thereof (or such
other Sum as specified from time to time by
Section 1775 of the California Labor Cod.,),
for each worker paid less than the applicable
prevailing rates for such work or craft in
which such worker is employed. The difference
between such prevailing wage rates and the
amount paid to each worker for each calendar
day or portion thereof for which each worker
was paid less than the prevailing wage rate
shall be paid to each worker by Lessee.

"To the extent that there is
insufficient money due Lessee as an advance,
reimbursement or credit to cover all penalties
forfeited and amounts due and in all cases
where the Lease does not provide for a money
payment by the Port to Lessee, and except in
cases where enforcement authority is vested in
the State pursuant to Section 1775 of the
California Labor Code, the Port not later than
ninety (90) days after the filing of a valid
notice of completion in the office of the
Alameda County Recorder or not later than
ninety (90) days after the Port's acceptance
of the work, whichever last occurs, may
maintain an action in any court of competent
jurisdiction to recover the penalties and the
amounts due provided for herein. Lessee
agrees that no issue other than that of the
liability of Lessee for the penalties
allegedly forfeited and amounts due shall be
determined in such action, and the burden
shall be upon Lessee to establish that the
penalties and amounts demanded in such action
are not due. Out of any money withheld or
recovered or both there shall first be paid
the amount due each worker and if insufficient
funds are withheld or recovered or both to pay
each worker in full the money shall be
prorated among all such workers.

SCOTT" JIoCJ """""" • .....",.,. ",,:,
U:rTII __ •••
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"Lessee agrees to keep Or cause to
be kept by each contract;:or and subcontractor
an accurate payroll record for each worker
emp~oyed on work covered by this Paragraph
sho·..,ing ,,11 of the information specified in
subsection (a) of Section 1776 of the
California Labor Code. All such payroll
~ecords shall be certified, available for
inspection and filed in accordance with the
procedures specified in subsections (bl· (e)
inc~l1sive of Section 1776 of the California
Labor Code. In the event of noncompliance
with the foregoing requirements concerning
payroll records which continues for more than
ten (10) days after the Port gives to Lessee
written notice specifying in what respects
Lessee must comply, Lessee shall forfeit as a
penalty to the POrt for each worker
twenty-five dollars ($25) for each calendar
day, Or portion thereof, until strict
compliance is effectuated.

"Lessee shall be responsible for
complying with Section 1777.5 of the
California Labor code concerning
apprenticeable occupations, with respect to
all work covered by that section.

"Except where the context otherwise
requires, the definitions of terms and phrases
contained in the State prevailing wage law,
Sections 1720 et seq. of the California Labor
code, and in the implementing administrative
regulations, shall apply to the same terms and
phrases which are used in the prevailing wage
requirements of this subsection."

4. Maintenane. of Tmprov9lUnti

4.1. Old Section 10,1:
hBreby renumbered Section 10.2.

Section 10.1 of the Lease is

adding
4.2. N«w Section 10.1:

thereto the following new
The Lease is

Section 10.1:
hereby amended by

"10.1. SDeeial Provi.ion. for Pavilion
and Binoeu1ar.: "Lessee shall be responsible
ilt Lessee's own cost and expense, to clean,
maintain, repair and replace from time-to-time
as necessary to keep them in first class
condition (al the binoculars Lessee is
required to install pursuant to Section 7
hereof and (b) the cafe tables, seating and
public benches provided initially by the Port

.COTT·' JACll ..-.. • ..,.,.,.. ""'.":ITII """......"" ........ . , .
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for Parcel 8 pursuant to Section 7 hereof;
provided, however, that any required
replacement: of the cafe tables. seating and
public benches shall be by and at the expense
of the Port unless replacement is required due
to damage or loss caused by negligence or
other wrongful conduct of Lessee in'which case
Lessee shall replace said items at Lessee's
sale cost and expense. In addition. Lessee.
at Lessee's own cost and expense, shall clean
up all debris. dirt and other refuse on,
Parcel B on not less than a daily basis. "

5. Liability IZllIurance: The provisions of Section 16.2 of
the Lease reading as follows:

"the sum of One Million Dollars 1$1,000,000.00)"

is hereby amended to read as follows:

"the sum of Five Million Dollars ($5,000,000.001 "

,.
Lease

LAaRA In Effect: Except as provided in this
is hereby ratified, confirmed and approved.

Agreement,

IN WITNESS WHEREOF, the parties hereto have caused
these presents to be executed the day and year first above written.

SCOTT'S JACK LONDON SBAl'OOD, INC.,
a rporatio

CITY OF OAE~, a municipal
corporation, acting by and
through its Board of Port
Commissioners,

~/~ >

,""""-, ,M:< _ 5KU<101>, _.

" .... '"''L-.''' .... I

B'~~~WJdc~~'c-(Sign urel

~~'l.~C~ J C~\\6-)~(~
, 1 (',r::~r Type Name)

Attest~~
(Signature)

H (ci-\--~ G Fli::£<t-SGB--
(Print or Type Name)

. " .
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January 16. 1996
REV.(Jj

Lffi1\L DESaUPTIO<S

Real property locataj in the City of oakland, COJnty of Alaneda, State of
california. teing a p:lrtion of the Port of oakland proparty 0Ihic:h is soo..n on
shoot 4 of 19 sheets of Parcel Mep 5651 (unrecorde:i as of this date), en file in
the Office of the Port Land &lI:ve'l0r, Port of oaklancL canprisOO of two Parcels,
rrore partiailarly descrit:a::l as follcw.o:

PAffE "An;

~ at POint 0103 as it is sh:wn en Sheet 13 of said Parcel Map;
t.I"a"Ice swther1'l alcng the line camecti.ng points 0103 and 0104 ~ sto.n 00 said
map. being en the B.C.D.C. Public AccesS Restrictlcn /\rea, Peonit No. 19-85.
SoJth 27'24'36" west. 34.06 feet; thence leaving said line So.Jth 62'53'59- East.
11.44 feet to the 'IRUE POINT OF IlEGINNDC of this description; thence aloog the
SQ.ltheasterly prolcngation of said line SoJ.th 62"53'59· East, 114..05 feet; thence
5aJth 27'06'01" west. 19.60 feet; thence S<:uth 62'53'59 East. 22.67 feet to a
p:>int hereafter referre::l to as Point "A"; thence al.cng the following CCJ.lrses:

SoJth 27'06'01 west, 31.20 feet;
North 62'53'S9 west. 9,50 feet;
SoJth 27'06'01 west, 4.LOO feet;
scu.th 72"06'01 west, 43.10 feet;
NOrth 62'53'59 west. 165.00 feet;
North 27'06'01 East, 66.12 feet;
SoJth 62'53'59 East, 20.11 feet;
North 72'06'01 East, 0.90 feet:
/t:lrth 11'53'59 west, 0.33 teet:
NOrth 72'06'01 East, 3.10 feet:
NOrth 11'53'59 west, 2.00 feet;
NOrth 12'06'01 East, 25,73 feet:
5a.lth 11'53'59 East, 2.60 feet:
NOrth 12'06'01 East, 3.10 feet:
5a.lth 17'53'59 East, 1.00 feet:
NOrth 12'06'01 East, 12.50 feet:
5a.lth 17'53'59 East, 3.30 feet:
/t:lrth 12'06'01 East, 12.80 feet:

thence NOrth 27'06'01" East, 20.10 foot to the '!RUE FOrm' OF BEr;rnNIK;.

D::ntaining 20,760.4.9 sqlUIre feet, I1'Ore or less.

",v"ihit- ,,~,.



PAAm "B";

u u

9ffilNN""'"...N:J <It POint "A" refer-red to in the descri~ioo for Parcel "A" ilt:ove;
thence So..lth 62"53'59" EaSt, 70.00 feet; thence swth 27'06 '01" west, 40.00 feet;
thence North 62'53'59" west, JO.OO feet; thence SCl.lth 27'06'01" west, 40.00 feet;
thence North 62'53'59" west, 40.00 feet; thence NOrth 72'06'01" EaSt aloog the
easterly line of parcel "A" and its SOlthe:rly prolongation 80.00 feet to the
rornr OF BEGINNIK>.

Ctlntaining 4-400.00 square feet, rrore 01' less.

!Ul\:'Ero{'S srA1f.M\'!!l':

I hereby st!lte th.rt these legal. desc:rlpticns and their accanpanying pl!lt

_~ P'_"" '" re 0' cOO., my~:«;' '9".

Delta:l: /1r'l/f{Q ~
Steven . Pewer::C.7 ill
License expires: 12/31/96

Y"hihi t "II,"
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THIS AGREEMENT SHALL NOT
BE VALID OR EFFECTIVE FOR
ANY PURPOSE UNLESS AND
UNTIL IT IS SIGNED BY THE
PORT ATTORNEY.

Approved as to f9rm and
legalit;Y this /p~ d.?¥

Of~7i~b
Ji(~,,,,) Port Attorney

Port Ordinance No . .3? 97

v

P.A. II

'COTT'O JACll .- .OUOOO. 1lJO .
..1m """''-&l. .<:11 I . " •
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LIS N 72'V60l f /2.80

UN[ DA rA (COOT.)
L8 N Il"5J59 W 2.80
Ul N 72'V601 £ 25.1J

LlO S 17'5J59 £ 2.80
W N 72'V60r £ J,1O
Ll2 S 17 S9 f 7.00
LlJ N 72'V6 or f J2.5O
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DETAIL "A"
SCALE: '"=20'

<',

fIlort of QIluklunb
530 Water S!T"et

Oakland, California

PUT TO ACCOMPANY lEGAL DESCRIP'I10N

SCOTT'S PUBLIC PAVILION
LEASK ARIlA

IN'ATRIJ IN THE PORT OP OAJ(l.AND

sc,o,u:, 1".4(1" ORA'IIN: SliP

010.1£: 01/16/ge CHECI<ED; fN'l

JOB NO" NI0I6l!1.42

r..£ NAME: 500ITJ,OWG

'iHffT I Of I
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CopyPermittees'

SAN FRANCISCO BAY CONSERVATION AND OEVELOPMENT COMMISSION
. ~,~"" v.- ~£5S .v~~u.. SU"" lO' 1
;A._ .",~C.SCO. C",'O~"" '" 'CHow
'"'ONE ."" "'-,...

PERMIT 1'10.19-85
(Issued on March [3, 19%. As
Amended. Through Sepccmber 14. 1995)
AMENDMENT NO. EIGHT
(Ex.clusive of Amendmmt Nos. One.
Two,and~)

Po" of 0aIc1aIld
P.O. BOll 2064
Oakland. California 94604-2064

ATTENTION: F~ek R. Fetrin

Udies and Oeatlernen:

On Matth 6, 1986, tIIll San Frmcisco Bay ConservcioD IDd Dcvdopmalt Commission, by •
voce of 16 atlirmaQve, 1 IIepdve, aDd I aImeDtioD, IppfOveQ the reIOl.!Doa pan,uant IG which the
original penniI wu iIIued. Mormver, on luoe 10. 1991. Ncr;oemba'.5. 1991. Juae 25, 1992...
JUDe 23. 1994, tile Execwive Dinlcllll", JIIlIIIWIlIO llepIatioa. SeecioD 10822,~
Ammllmem No. Five, Fow:, Six.1Dd Seven, ...........ti.~ Og Apm 11 199 an
Frenrism Bay Cooacmtjpp agd Deys!lHm...' Cgmmj,,1M by'yw gf " pffi.....riYF. 0
nrpriVC 'nd 0 ety;remlggl appovaJ dIC......mr;m lM"''O'to wbid1lbi1'm n:lN! pemDl is
heRby issued:

A. Subject 10 tIIll CODditiom saud bdow.lbc permiaee is lPaaIed pamisaion 10 do !he
foUawing oa. 19.60KRllite. 16.11enlS ofllDd IIId 3.:5 w;:n:a ofWlla'.IloDa:!be Qalr)'"d
&ruary. betweco Oay Streetud the FnnldiD D. Rooeevel.t Pier 00. the WN Irld Webscer SlI'Cet on
the east, in the Oly ofo-tJalld, AI"""",_ COIIIIty:

I. In"lay

L

b.

,.
d.

,.

Remove 9,300 squn= feet of fill ua:d for public ICl:CI1 walkways, boat berths.
IDd JIICIt ben/Iiq;

COIISlIIId IDd use • S4..beuh Iddition to die Ws1iq lIlIriDa RIqUiriDg 8.500
sqam: feel of fIoerinl Bay fill;

PlAce IDd IlIC 3QO squan: feet of fill foe • iestliUlad widIiD tbc Boacel
explllSioa;

Coastruet aDd use 6.700 square feel of pile-1IIPPCINd woodeD public ICCCSS
wl1tways baywud of the BOIIcI aDd tbc DeW lfOMd e.p""ioft;

P1al;:e and use 6,263 square~ of DeW fill foe pub& ICCCSlI II tbe foot of
Broadway for tidalsWn. an obwrYltioa platfona, IIIld wooden walkways;
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PE~:-1JT ''0 19·85
'!slued on March 13. 1986..-\s
Amended Through September l~. (995)
-,',J"lE.'iDMENT NO, EIGHT
(Exclusive of Amendment Nos. One.
Two. and Three)
Pon of Oaldand
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f

j.

g

h.

m.

,

,.

,.
I

..

..

ConSUUCI and use 20 new public guest benbs, and a combination flomng
observation pJalfoDO and pier for lnOOM' Jarge visiting vessels, bom covering
5.500 $QuaM feet of Bay surface area:
Install a 10-(00{ by l26-fOOl pi«. includins 24 eoncme pilings. forKCellS to
the ferry;

Insta1l6 public access 1lenchcs and a glass wincisc:reeD on the weslelly side of
the: fetry pier, and pctmanerItly dedit...... pier fo£ public ;II;:(:C$$;

Install a blue canvas awninS with a 20-inch rise over the fmy pier:

fnstall a S4-foot-[ong. 6-fool·wide gaa~ to. 3Q-fQOl by 8O-fooc ~ll1oc.
with 4. 20-inch steel piles;

Install a wooden pWform and ramp fm: h"'diap allCl:a (lQ tbc steellbt:

Remove appromnw=ly 3.800 squu=!eeI: oft.o.l doc1a, meluding7piliDp lAd
insta1l2, L6-inch timber piles 10 mcbor__in;... pier;

Reine..... lUI eQsJiDS dock to aIoapide DockD. II die fool of7tb A_: -.II

Rcp!aoe an cmtinl docIt, loeed betw-. FrantliD aDd WebIIcr SlIirICU, with a
dock Jocared. die fool ofOay Slnw;t;

=::'J:;.';\';~;'g=="'"
appmimer1y (qur-MIlIIl'Il-fmr "pn.· ,......rnnpr No Eietut ,0'1

=:\::~"'eI'~=:tll!""
2. WIlI*lIlle 10ll-1oot1hoi..... bInS, coasrmcc aDd use the folIowiDl;

••
b.
,.

d.

,.

r.

g.

h.

A 20.3lJO.sq~fool: ponioa of a 4UCJO.sq_.(oot hotel;

A 8.400-sqaare-foot portion of I 14~-foot expansion ofllle BOlIb:I;

A. 7()().squaR-fooc ponion of two smaD reWI SUUdIIIa, covering I t;)ta1 of
13,400 square feet of area;

A 3,7(J().square-fOOl portion of I S,600-squue-fOOl. expansion to Scou's
Seafood Grill aad Bar:

A 64.5OO-square-foot l1l=I, paved aad IlIIdIcaped tor public accesspurpoi~l;...
MUe modiljcatjons lD struc:an:Iwhich do aoc cbaDF the fooqxinl of the
buildin&, tlOf deai""""'JJly affect the qUIIicy or..provided for plblic access.
PIIDI: 1ft~ximltdy6,QOO.~footIlea nortb-'NeSI of 1M eo.u:l with
gnslI to m.nimiv: aosion aad dust uatil the boCd is built;

improve approximau:ly 900 square feet of 1ft existinl public plaza IIU for
olltdoor diJliDg, baywll'd of !he Old Spqheai Faeuxy RcslauraDt;
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IIssued on March IJ. 1986. A5
..\mended Through Seplember 1-1, 1995)
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(EllClusive of Amendment Nos. One,
Two. and Three)
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I. use dedicated public access areas fot regularly so::hcdulcd, publicly-orienled
events includini bUI not limiced 10 a fanner's market. parade.s. festivala. filiB.
and a limited nlllJlber ofevems chargiDg paid admission. DOt including
festauranHPOll$OrM priVaie banqueu, as limited by Speeial Condition II-a-2-a:

J. Use up to 500sq~ feet ofdc:diealCd publie access area for small~ kiosks
oceans for vendiDS food or men:1IInd.isc. as shown in ElU\ibit SB and as
limited by Speciil1 CondiIio1l1l-B-2.\!; lIIIlII

k. COllSUlKt a472·square-foot cround kvcllNildinc .sditioa, a 230-squae-foot
eJItry eanopy and landM:apingll KiDc:aid's Restauraot.

L Ike' drslica'01 !ll!b!ir KC"' pl"! forthc pcriot!ir W",eeMI( ;np'llerjm IDl!
l'i:::tm:::;:::;=:~~. '_'A"_"
(A"'Cpdmeol No E:j,h!l'

m. Cgml",a!1¥ 104 me;,,,;, • 4.4OII-1!lJW!!!·'mc ! 9 rg MJ,.'''PH'J! MYiljgg fgr
olwwI public and priyJrc 'M pm' "1 tp Sprsiel Cppdjtjpp Q_8_1.
(6mondmr;gl No FiSh!);

II.. !mI.1] WI! .tin, bm;b;L Ii"., twp.1j gfbjpgnjlen ,00 grbcr We
fgmjrFhjnp wjtbjp IQvi_ 20 tm'AP"'C"fpq 111m
(AnM,pr No. n,bil; egd

.. !e1::M::r.;::Jt'=='==:~)
B. This amended IIItbority b paenlly p""".... 1ll aDd IimiIed by your appticIDon of

Dec:embet 18, 1985, your IclIer dared Deoo ,be, 16, 1987,~nl~ No. One which
W&S RlClas$ified &S Amendment No. five 10 &CDC Pamit No. M84-94. your kUer~ July 20.
1989 requesting AmeadmellC No. Two. whicb _ ~y Ibm¢oIlCll; your Ieaer Gated
April 4. [990~I~No.11ncwbidl wu~ iDroAmaadmm:J.t
No. Seveo; llIIHI yOIII' 1efta'I dIt.od MardI 22. 1991. March 26. 1991. AIlril16. 1992, and your
app1icatioo Gated April 20, 1993. requesting Ameod!llelt NOI. Four, FIve, Six IDd SeveD. JAll.
your appljgrj.... d..... Mmh]Q, m;;or 4w;" A"'Ch'!!' '" No aid" i .p dively, including
all lICCOmplll)'iq; Ilid sulileqfllClll amend" nlS, exbibits, IDd conespoadCDCe tbwdU, bUl $ubject
to the modificMions ~uired by the cOlldi.lioM bereiD.. The applica1iom for Ameadmeo.t Nos. One
and Two _ witbdnWD.

C. The wort ·,thoriU'd heRiD IDIIIl C01jVT'!!'J!N' DO 1IIa tIwl JlIly 1, 1987, ortbis aIIII!lDdecl
pemlit will lapse IIId become nuUlDd void. "I'be wort autJxm&d bKe:iD. iIiiBI also be dUi~y
pltlKCUtCd to~ aad IDUIl be complaed by Jaly 1,19911998 (fw,,*, in I.A.~only)
cAmegdpymt . "I'be wort ...morized by Am n I"CDt No. foal" IDIIt be dilil""ly
pltl$eCuled to completion IIld lDIISl b; complded by No\Jellbe& 1. 1995. newodl: atborized by
Amendmeat No. Five Ii1lIIt be diliFOtly p,*,nted to c:ompktioG IIlId IDIlSl be completed by June
I, 1993. The wort 1IIlbori:zcd by AmtDdmeDt No. SiI. mull be diliFDdY pt' lecl!ted to completion
and mU$1 be compleccd by JUlie I, 1994. The wort uahoriJleCl by AmeDdment No. Seven mU$t be
diligently pursued to completioo and must be complell!d by Dec:cmber I, 1994. Autboriz.&tioo$l-A·
2·h, i, andj and shal1iap$e seven years from the issuance of Ammclmr:Dt No. Seven. The wgrk
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aylboOzed by Material Amendment No Eigne must cQqync:oce by JanyarY IS 1996 and must be
djligenc!y pursued 10 rompletjgQ and IIIIW be completed by March 31 1997, Reasonable
e.\temions of lime may be granted by further amendment of the pennie wllere application is made
prior [0 the completion date.

D. This project will resull in a total of 31.247 square £eel offill. O(lhis fill. 8.500 5qUllR feet
will be placed for marina berthina. 2,724 square feet for a feny barie and lIanpay. 5.s00 sqv_
feel for pUbli<; goeSl berthing. and a pier for visiting vessels. and 14,523 squan= feet will be placed
10 improve public access and the appuBllCC of the shoreline. Tbc!laez" fill will COIIliist of 6,700
square feel Qf pile·supported boardwalks. 300 square reetof solicl fill for BOlte! Expalllt01l, 6.263
square feel of conCft'te fill for tidal staUs. observation platform, and woodm WJ1kwaya aDd 1,260
squanl feel O(file-SUppon:ed fill for a ferry pier. A!OtaI ofapproximalely 102,168 sqlWll r_
(2.30 lICn's) 0 improved pubJi(: access plazas. walkways. aad lookouts will be proVIded in the
shoR;line band and on fill in die Bay. Amend"lCO' Ng Eild" rnorti'ka me !1M gf4,400 IlU"S fees
QfIbis public '2" by aJlgwjng periodic. ca;S;!usiye My. "M pta 4 .uxHmwr-fogs publUi
iJCCCSS payj!jnn ronmw;rcd !IlIl'l\l401 tp Ibis 1"lCOdm:n1

.. ~Ielal COI'KllIIOnli

Tbe ameaded authorizalioa mIde bmin shall be~ 10 dlc foUowiDg speeiaI. CODltitiOll5, in
addition wdle 5Ql!IbrIi coodilions in Part IV:

A. 5peclllc "'- CI'lCl PlCII'I .....

I. final PlCII'IIIe'1II". No orori; whluocvershlll be commen'CCd puIWUlllO thb
amended penM uatil tiMI precise me. eapn iDg, pding, ripnppiDg, arctlitcc·
rani. ianllscIpiq, aDd aD)' otber teJevaa1 criteria, speci.ficadom. aacI plaD
inComwioa for thI1 pmioa Qf the work have been submitted 10. m'icwed, and
~ in wriliDg by or OD behIlfof die CormrissioCl. no payjlg '''mom' in
Me'C'iaJ Amend"r" No a,M sbaI.I amenD! copfmp IQ "'n '7"i'k4 "Pl!b\i(;
Payjlign .. ...-....l by Arcus ArdJilflClWl,nd "'MiD, 15m fuOG 19 1995 M
m1ifir4 dlJiiIIAly 1, Jm, The specific dn.wiDp &Del inCormalion required will
be dcermiDed by die staff.

•. $h. AfchlllC1ll1'Cll, CI'lCl \.oIodie ;plng PaM. Site. an:hiteetural, and
1.....sapmB plans shall iDclude and dcul.y Ia.bd the 6.2-foo1 CODIOur line above
MelD SeaLevel (!be IiDe ofbilbest lidaI aetioa), die !iDe 100 feet in1aDd ofthc
line of highest IidaillClioD. jlCopel1)' lines. the bouadtries of aU a.ras 10 be
m' r'<ed for public access pllJj)OSeS aDd opeD SpKe, padin&, dccails sbowinS
the l«ation. typea. dim=sions, and IIlWriab 10 be used for aU 1ItNCtUIllS.
irrij:llioQ, 1aDdscapin•• drain.... seMins. partiDa, sips, liabtiD., fcoees.
palhs. trash CODWnen. utilitic3, &Dd ocha: jlC"P'J sed improvemeDlS.

b. Ellgll •• rIllClll'lclnL EngiDcering plans shall inc.Iude a complete setaf COIllr1lCt
dnwinp and SpecificuiOll5 and dcsip criteria. for all ponioas of the project lQ
be buill on fill. Fma.! plans shall be sifDed by the professionals of f'Cl;Qn:I and be
accompanied by evidmK:e that the dcsipt complies with all applicable corb.
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Plans submilled shall be accompanied by a ~f fe(juesting plan approval, identifying
the type ofplans submitted. the ponion of the project involved. and indieatiDg
whether the plans iIRl f\naI or preliminary. Approval or disapproval shall be based
upon:

eo, a.. Compldeness and acCUl'aCy of lhe plans in sbowinj: the fearures mjuiml above,
panicularly the line of higIlest tidal action. property linea. and the line \00 feet
inland of the liM of hisJ1esl: tidal acQon. and any od'IeI: crilCria Mquiml by this
8IIle1llkd permit;

e. ll:.. COlIsiJlency of the plans with the tams and conditions of this amended pmmt;

eo- £. The provision of lhc iIlOOIIIlt and quality of public access to and a10llll the
s~ and in and throush the projocc to the shoreliDe mquiRd by this
arnaJded p:anit;

f., JL. CoasiIwlcy wilb IepI insaumlzts MSefVinI public K'CeIS IIId opeD space-,....
.. L

2.

AlII',"", dW lIDy fill in the 8ay doeslllll eweed this .....,.,..... permit~ Illd

Con'; 9 ~of the p1aDI willi the I'IlCOlllmu ~";OIII of lhc Oaip Review.-
Plan n:view sbaIl be eomplececl by or CllI. behalfof tbll CommissioD wiIbiD 4j days
a1la m:cipI of _ pial 10 be reviewed.

CoIIfoImlIy"'''' "llfICv«l1llclN. AU wort, impro~aad IISeS sba1l
COllfonn. [D Ibc .... 1(IIIJOYed.pa-. Prior 10 any use of lhe &cilities aIIIbarimd
hemn. the lIflPlOIIliMe desiID=::Ih'IQII(I) ofRlCOrd sba1l eenify in writing !bit,
lhrougb pctIOIIIl bowJedae. work COVCftld by the 'me" W pamit hII beeD
petf«nsd ia _ 1 X WidI tbe appLo'o'ed desipl criteria lad in ..dJstaltiai
eollfonnance 1ridllllc 4¥'o.ec1 plllDs. No II"lit'nbie c;:henl" shll1l. be m-de tbeIafter
to any fuW ...-Of lO thIl exIerior of Illy c:otIIlzvered iUue::tare. 0IIIIide~
Ugtu:inc, '.......lfliIIJi:iP..... laadlelpias. partiDa lila, Ol' sbareliDe procecti.OD
work~b;n;ng writreD approUJ of lbiehaage(s) by Ol' on behalf of thIl
CommissiOL

3. OIlCrapan:II' between ·pp,o.-.d PIanI and Sp.c~COl'ldlllOnI. III case of any
disaet*GCYbct4 I fiDai approved plaDIlIld Special C4Dditioai oflbis ernr:ndcd
pamit Ol' IepI iasIrumalts lppIow:d~ 10 dliI"'M odoi permit, thIl Special
CoadiIioD or die kpl inslrumcnc shaIllRVlil. Tbe penaiIree it 'bIc for
,.mnl m.aIl pjaaI KCWIIely aad fu1Jy mICa dlc Specill.~ of1bis
amended pemi.t Plldany IepI inSUumeaCs II IM'li""'d panUIDllOdlia ",.,.' ~.....'

4. CcwolomlltyWll\ Pltn. Wad: authorized by A.1.1. in this 8JlleIlIIed permit. shall
coaform 10 plans dlUd Occober 17, 1991 mit101 "SaInezr: Marina" IDd"CemraI
Bum". prepared by N. Doolittle and incorponted by this reCereace heteiD. The glass
windscreen IUdw:mcd by A.I.h. in this ammded pennit sha1l conform 10 plans dated
August 20. 1991. entitled "Canopy Sections and Details" and incorponned by this
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s.

refen=lICe heR=in. The loeation and size of the ferry docks shaU conform to sill: plan
d:ued August 15, 1991. entided "Proposed Developmerll." attaChed as ~bil B and
incorpor.ated by litis refe~ heR'iD. The ferry dock canopy awhoriz.ed by A..l.i. in
l!lis amended pennit slla1l confonn to plans entitled. "111;:11:: l.oJK\on Sq_ Rorry.
Canopy-Elevation and Se<:tioo"~ by the PorI: of Oakland dated April IS.
1992 and attached as Exhibit C. 'rhe ovcdoor diniDi area at die Old Spqbeai Factory
Rcstawanllllllhoriled by I-A·2·R shaI.I conform to plalls entillcd "Ouldoor Dining
Area. Plan U1d Detllils" reissued on May 19, 1993. pmparm by Mel Krobr,
arcllited. No material changes shall be~ thereafter to tbese plans withoul6.nc
obWning written approval of the elllnge(s) by or on bebIIfofthe Commission.

......1uIl Plant. The pemliaee shall submit lIII-built plaas of the existiq pubtie lICCeS$

illlpfOYemetlCll iJIlhe plata adjacent to !he EI TorirD IIId Old SpqhI!CIi. FIIl:tIXy
reuaurants which desaibe. in detail. ex.iItiDg public acc:eu impIo.emau.

B. Publlc:= AQI;_

1. ~ The approltimalely 2.JJ·aae (102.168-square-fooc)..aloaa: the eDtire
approximaly 1,875·liDcaI·fooc sholeliDe of...siIc iIldlMliaa: 82.445 square feet of
the shomine band and 1&.960 squme feet offWiD tbc Bay as paenlly shown on
Exhibiq •A" "8." .... "0,' "E ~ "'" "G" sbIIl be m.se avaiIMlIe to Ihll public for
wu=rk:Icd public ICceas for Wilkin., bicydiJIa, siaina viewiDa. Blb!D(,
pieDidring, aDd IeJaIed purposes. _ s; 'hOy deIcribed ill puqrapIu; O-B-2.
Ifdle permittee wisha to IIiCi dle public __ .a.forodlertblla lboIc purpala
elpteSSly del_red iD pcqrapb. 0-8-2, me permittee IDIISI obtIiD prior wriueIl
applOVU by or on bebIlfof dle ConmiSIioIl.

2, PItn' n" UIeL The CWo n:quizoi for pubtie __ IhaI1 be -.l. and maiDtaiDed
for public pIlIlIUlCI u 0IItIiDecI ill Special Condiriom D-B-l IIId D-B-7 wiIh only the
foUowin. U CEptilllll:

••
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(2)

(3) at leaR 30 days prior 10 &IIIlIIlII eventS IisIed ialhl=~~roVided
pursuant [0 this SpeQaI Condition. !be perrm.e shaD -. brief
wrinen dcsaiption of the proposed use of !be public access _. e.g.
my eteetion of booths. tables or other Iempoary elemelltS, the
approximaIe amollBl of the public xces:s _WI be lItiIized, lIllli the
dumtion of each evem. IDd • sire plaD.1bDwilII: !be In< "joo of the event
and aU temporary SU'Ill:IUI'a. TbIlIe plIas sbllbe leViewed wiIhia 15
days ofsubmiaal PWSuaDllO Special Condjtion B-A.

Tbc pcrmiaee may 10eaIc IIIld usc. witbiD the ftIQUinIII pIIblie ICCeSS lIaS, retIiI.
kiosks dIIt shill. totLl DO more thIIl SOD sqIJIIe feet. Ibcrwn iD. iWlibiI BB.
Apptoval of indiYidual. tiosks sbIll be_lto S; cill ConcIitjon B·A,
Sped&: PIaD Review and eonsiPtNwfm-~.rDIIeriIllI provided in the
applk:tcioD for Al!Il!lM!mem No. SeveD;

In edc!irioa 10 Ibll eveDtIlUIboIi%aI punlIIDt 10 Spel:iIl CI"CMtitjoo 0·8·2... the
~ IDly obllliIlllltborizllioa for. limilec! Di 7: of~evenu.
Requl:stlW~sbIll bes"hmjpw! .... IOdays priorm tbeevell1..
For ClldI. "".min'.~ cveac.1be penftace silIIl nImiI. pI.a lII:pil;tiq tbI=
kqrion of the eveal purSUIIlt to Special Cmc!Dioa 8-B-2-&, prior 10 the-emS
nfttle eveIlt. Tbc sWfsball nMew die penniaee·s""..... for "Iul:-miDUle~
evems wiJbiD 3 daY' of submiual aDd may refIuc~ for ex ive
Jaa-miDuIe eYeDt IeqUeItS.

The uses ofpabIk ..:ca1 __ aulborized by Spec:iII Cooditioo. 0-8-2 sbIll
rennin : lime eod orleVeD. years &om lhe dale ofAmemdment No. Seven.
The Corrcni.... will COllSidcl' e:aeusiolll or me __public \IRS penniacd by
subscclioDs 0-8-2.. through 0-8-2< JDd may mICW these _ only if !be
permilflle can detDJIIs...le to lbe salis£acli.oa of lhe &cl;uQve DiredOf dill !he
permiae bit compUcd wiih Spcc:ial Coaditioa B-Bud aU 1KlIl-publk: use Ql'

uses auiIIclIimd £or Ibe seven-year period have llOl: cvenely aiIb led the
public's use or me public access uas.

On or bet=: December 15th of each year. the penNIlce sbliI submit the following for
l'Cview and approval by or on ~halr of !he Commiuion:

(I) a list and proposed schedule of all proposed eRf\l$ for the nelt year;

a sire plan showing the location of eachpro~ event;

b.

o.

,.

BCSlIwapl1i;p Iw;k IApdgo Sgum bc:rm;p All" 31, 1995 and January 15,
1996 rQcmg;gB a 'epl IQ hguy; Rriyw tppqpm ed odw griyW em" gnly
is meeifjsd heo:;o SCgn'~ BeS\aurJJ!f shall submilg and OOI';n approval by

tug At IlnIIttTtoI lIM. SSiplt'. BC'It""D' +ell be ,I"'-d WIUC AD
'P'!'PI;m''eb'4 SOO-sguan;_fopt pgrtjgp oflbe '-"imRii2il'lOll.gmazr
fogs drr1;ralrd m'blis rem Rim L. H beN &""'"Kin;d'.

L
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!he Pon ofOa!cland ph schedule ofnriwe banquets agd mbc;r priYatG eY$;m$ 10
be held. I1Jc; approved event scbcdu!Gshaol! be £905;8£9' wilb the I!!IIVDC!m
fpr scheduling sposific4 in E!hjbjl £ tg Ibjs ""'C'It1ctI p;rmjl The "nt shall be

Put"'C Pgy!Uon ' 'M SAAR's ReSllUllJl!' ,'''" be allowed to USC tbc
apprmim;urly 4,4OO=!Kluan;-fogr; "'!bUr "'ioo 1""""" jn!be; 23,OQQ.:;qY'm_

~,,:::;:'f;f=t:.::d~;:=_,

i~=¥Fa':
i~m;~~=
jl $nn moo pew He''''' pghIi;' mm fw kayak !!!!!II" ,pc!

e1rw Tb; 'Kg 'II' kavak diml,! abel! be mejpebr'dtiI; Ad end gf tho
DIll! '''''i1InlI wilb thCGinrcpngl..rsm;g' abgpg in FINbj! F!p thjs
' ....nSW pmpjt.
EyI!'lt$dle-p"" "Nt &oR') B·It",." die!! pmyi4c tbc PM Of

8~~!
IaqIllO' I. April! July I and 0. holn I ofWb yw By March I 90996 JIDd
Mesh I gfmpyyw lbmaftm tb; Pgn ofOekfe! WI' prpyjdc til;

==:t.:~=m=:lf&"'=;1B'
danof. i'p'''¥Tgf Amr""me:n' No f.id"1Q tbe Ugx; Penpjlapd 1ba!1 be
wvleln1 eycry three moplbJ pnp' JapWY IS. 1996,

etC: '" I!grgI Md 'Au;"P f'pq! 11M, Ibc J 600-U1I!1R'(got
lJ!!ocered bam 11M'! I75-wpan;.foos !"'PChjn, tkw abel, be;;;'" prjmerjly for
pub'is 1'''1!d'ing gf'D'I1I ""IN' mimm;"' 'ST" ape! sRrr puNic ''£'5' "5M,
Th; pmn;gcc ;. , ..0 '"mud to "Y 't : 'NiH. f(l' OCfI'ioo" kay.
!'I'nrb;ng ape! !PI mznoyl1 pod fgrm. IQ!I' bgpt md <tiping yw;;bI tic.up
JJp Plum, h ;" USC g(ltIja m'Nis ¥VI' fw;Ujty W"lI!Sn..tnly 'imit tb:
publ;S's U¥ wl cnjo)'DlGP! qfd!; """'!pM 1"P5h;ng ftrjljrjn

lD?""'Qrt JJp OOldinggf, bMmam prprbc;r!lrivw motwilhjp tb: paviljon gr
Publis as9'1' pili' 1UI!im.4 in tb: sc""""kOfMIQ, orb 'PP'PYpI of,
schedule of moY lh. i5 iDCQos;srcm: wid:! the g"jM'iJlSlj set fgnb in ElIbjbjt E
10 Iby aznc:ntIM perm;! ,ban be sgps¥kRd an ¥tim I"'dmm w;tboUi
Commjujon 3U1boriUljon and subi"'!O lhe sShedule of SJandard;zl!'d clVjl
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penalties dcscrjhN! in CQrnmissigo RSgulaljon Secljpn$ 11302(2) and
113!l61aKJI.

;..,!. PMnol..mGu....Ql.... PriOf 10 the commeneemenr of COIlScnu:tiOIl of each phase of
the project. the permiMe shall. by instnunenl: Of in$trumeIIlS accepuble 10 COWlSeI for
the COlll/lliS$iOD. dcldicale to a pub~ agmcy 01" otherwise permaneady~
such risJlls for the public to the public access IZaS withiD Iba pIlaR to thee~ the
perminee is leplIy able 10 do so. The instllDllelll(S) shallaeale rights in (aVOl: of the
JlIIblic which &ball commenc:e no llta'tha:r. after eompletioD. ofconscruction of lUly
public ac<:elI8 impcovements~ by Ibis amended permit IlKI prior 10 the U$C of
any 5truet11re11 IIIIlhorized Ilerein. SlICll iDstnlmeDI sball be ill I form tIIIllnoeQ
lKonlalion ~1DmlI5ofAlameda Cowuy and shall ind·...... alepl~ of
the pltlpetty beiDa rll$lriclcd and I mIpblclDlr:ly shows !be liIle of~ws.l
action. the I*opcay beingraaiaed forpubl1c Ie: III, the IepIdcSCri:pboa of the
ptOpetty aDd ofthe area being resaided for public Ie ' lad 0Iber appropriaIe
I.aDdnWb aDd~ features of the silc, such u tbt 1oeItion uiQcteYuiaD of
the top of bIlIIi: of lliy Ie-. lay sipi6qntc~c_pI. aDd the IoeMioa of
the neuest public snet aDd lIdjlleml publie IllI:eM .... Approval or~ of
lhe inslrumcIU sbIII O(:QQ' wilbin 30 daY' after sl.""jltll few IppIOval and shlllJ. be
based on \:be followina::

a. SufficieDcy of the iJlsUameld lOa.-lepIly mfw He ripaDd dillies to
provide tile public IClCeSI -. iequiaed by Ibis .' "led p:rmic;

b. IocI.IIIioa of ...~ to tb; iMlr........... tba dearly sbclws the _ to be
i ved with a1eplly suflk:ical dacripIioa of the bouDdaries of suc:h.. and

c. SuI'ficim:y of !he iDscrument to aaIe Iepl ri&bU ill favaf of the public for
public icceu thal will RID with me 1mdmel be biDdiDI 011 any $I'bIocprnl
pwchlsers, les IU, licas"s IDd usas.

4., 1. Ilecoldllllwa 01''''~.WIlbiD 60 days aftenpproval of the i:Jlstnament. the
perTIliUce sbIIl mcord me iDstruJIlmt aad sbIU provide evid=ce of iecocdiq: to the
Commi.ssiosL No eM". I sball be milk to th8 iDsUViDiiUllfIer lppIOYai wiIbout the
cqrress wriIIIIll cooseDt by 0{ on behalf ofme CommisPna.

~ 2. ImptOMh.... WlI*\ tile PIlbllc Ace.. AIM. ID aecotdance with the plwcd
completioa scbednlc described iD Special CoDdiliosl n·B·5, below. th8 pcuniaec stWl
iIlIlIU the l'olIowiDI iqrovemela:

••

b.

,.

A22,~foot sbosdiDcrs'" n.... aad accas IRaadj.-t to the IICW
holel with a mjnjnmm widlb of _ iDcludiola public piaIic __ of
appro.j.....y 4,.500 squaae feet;

A a.400-sqIlII'e-foal: ar.cess _ adjaocnt to tbe Boal wmdinl to the foal: of
Bft*fway includinl walkways a minjmum of 13 re. wide, with 1arFr scaling
mas Upto 32 fed wide:
A 18,ooo.square.foot paved pJua on lbe sbcftliDc IIlbe foot of Broadwa)';
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,

f.

g.

h.

m.

Five lhousaDd five hundred (5.500) square feet of access on fLit between the
foot of Broadway and along Scan's including tidal stalrs at ttlc foot of
Broadway, a 20-fOOl clUcnsion of the 100COOl:-wide pile-supponcd walltway
along Seait's. and a 3D-foot by liS-fOOl: fixed viewing plalfonn neal: SCOU's;

five thollSilld five hundred (5,500) square feet of floating flU for ac<::ess
includ.ing 20 glleSt boa! benhs and lS·fool by 9O-fOOI~k for large, visiting
vessels;

A 22.800·square-fool ponien ofa 32,300-square-foot public pedc:sbian. plaza
between Scoa's and the Groao lIlId around !be O[l)ttO 10 the eJtistin, pedestrian
mall on Wua: Street; lllM

A 1.260-squaM-fOOl ferry pier. wilh 6 public KCe!i1 benches, west orthe FDR
Pier; aM

A. 18.189-square·foot. existiD, iIrIproved ptaza. baywud of the El Torito tDd
Old Spaaheai Factory ResWlrlllltS, wilh 1 beadles. 213~ rectof
landscapina. Jack London's eabiD. the most of the USS Qakl.nd. cmc."'••eliii.
paviJlg, 4 traIb. comainets. 3 public sbore sips, and J.i&bting;

A 4.4OO=S<WI!I!-foor b.sh,""" D'Yiljgn ... E,himll f) wid!, mm'AC'N
fitcql,U rpgf mUrri,. cQC¥icrt", with ""';np in lr* I ondon~ ttnc
soy pf fgur"" cglu!DDI IIQililCWd", , min!'. sM truss mgf_fg;;;;1b !jght
OJn"... 'n' to' pmyidjng fin;;, -n..eLfI!II!t tim fipm dw; criei• pl' ,
rexi.'" po.".... "vng~~cripjn'" naven'" Rf\o:t dw;
shme of dw; paynjgp dyoli '!I'Mn' IlI'lIdo!Q.....Ij..hriDjfabnc _I, wilb
qap!UllRrJtwjOOgw _'d$!oc 1.¥ ---nr£iOfiiiG"'km ,;;;r,M
rnlorfy' n ... ,"d !wi...... wljch sip nO' joolwle l/w; narnn gf any 1_1p : or
grpdu;t. $;' on 'he P!Yi!jpp tpwm sball be 0M!l ,00 sblll""'" '"Nuis
Payj!jmj' ••

AI Ins I' !Ibkn ,00 3'c-whjs;b an; pm IQ maw dw; niSing cafC
3m"-W B'D'£S apd NgbIe!Jgpbrgnt tp IF in p1emj II a1'pm CI9!l!!'
when dw; _!jon is """d for appmyed grivw e)'CllY or O!hct IIlJl1"'YOd
!!Ilb'is mm'
Twg KY pfpe;rrnanc;p! nr*s,! sty'e bi,"""l," for pub'k I!S£ fire OfdWi£"

Al lem fOlutdjtjooal publjs 'Stt': sin: two ........,pml "'" ooU$'II'·'VY
IQ f"Mlre ""nUnc public reM! '.""ClCio fmiHiislimpi BrMdwav on

:--=:;;,%~::r;:=eii::':l ..
ine'lct! - !1M; C7I!lMlQ!!i !Q tb; mmnv ! 1i. tp til; kayak 'NN f!OIt !lyt

dC'Sf'ihe' til; ru'es ,nd bgug fgrppbljs '"' gfdw kayak !,,,,,£h n-i and
A I 77'-:sqpr;-'9O' kayAk ""OCh jnshlf!jnra J 'f&'fl"s-fggt Mng bam
and' I ".a1In!-{ggr bead ",* fgr US in kayai """ gtlg"" """
I,"ncbing;;04dining Y¥ht tie_lIP swimming '"d gtb;r ppbljs I'Tf'$S
PurpgKS;



u
PER.\1IT;-';O 19-85
(I.sued on Mard, IJ. 1986. As
Amended Through September 14. 1995)
A,\1END~NO, EIGHT
(Exclusive of Amend.mcnt Nos. One.
Two.and Three)
Pon of Oakland
Page 11

u

....

Such improvements shiJJl be con.sis~nt with the plans approved punuant to
Sp«ial Condition II-A of this amendlld permil and shall substallliaUy confonn
to the plans entitled"Jack London SqIWe Awe I Ala; Master Plan,"~
by Amphion Environmental. and IS shown on the attached EmibilS A, B, and
D.

Phaelng of 11'I1 COIIIlluctIon of 1M Public Acc.-Implo.-tl. The public ilCCeiiS
improvemellt:l may be completed in sepnmts in eonjunction with the phased develop
mem afme project The public lICcesII unplOmi. nI' shall be completed withcaeh
phase of !he adjacent developmern and shall be eompleCed prior to the lISe of the
facilities oonslnll:ted during thai phase of the development.

Mc*I!enalc•. AU iIIUS and improvemenu RlqIIiml by Speeial CODdition D·~,
ineludiD,!wdIcape. llllldse.ping, siglll. mel public: padIf shall be perma!leIUiy nIain
taiDed by. and II the m:pen5C of. the permitIee. III1Y lISIi..-.lesIee, sublessee, 01'
odler 11K 01' in~ 10 the ptu;ea. ~fli'" • e shall inel. but DOt be limited
lO. rep.n to aU pah and hardlc.pe sur6lceI. repJ. e ie'" of my pJaar. mMaiaI. dill
dies arle orne. Ullkempt, u,.in orrepJKC....N IS""""'" of""'",,", UUh
COIItIiacn, sigDIge IIld1rription dcYiccI, .atodtioo. of Ill)' sboleline or odIer __
that bec: oaw aodecI or d_..... by wave KticlQ, stoan, 01' 0Iber dc=ionDoD. aDd
lISIorin( m. public __ sips .emaiD ill p1Ice lIIId viaiblc. WidliD 90 days afta
nlltifiClCioD by staB' of !be Commiocioa, !beP"""i- or.y "1(; eliot or usipee
shall COl'RCl.y mel'" "'Me defIcieacy D<*ld by tbI: sWt

II n ,tl.lulMon UIe of PubIc: .. ;;.11 "'-- The permitll!C may i.Inpote
llac-1Nc ruIelI CD tile use of tile _ .,.m to be provided f« public: lIl:CeIlI

provided sudl ru1eI _ fim 8pp!Oved by or 011 behalf of tbe ConuIUsiw and do !lot
sipific:aDdy detbe public DIIIIle oflhe aea nor1lDlaJOlllbly buIdea. public use.

fYftO •..up 1'lm'I. 1be permitll!C sbtlI. submit aplm f«tbe ;Iean-up oftbe public
access mal uted duriDa: public eveots. The.'=be baed 011 !be pllll
subcniCled iIIlbBpermiaee's llppIicalioa. for J.nieo.t No. Seven aDd shaD be
approved by or 011 behalf of tile CommisaiOll.
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c VehlcWlr Acc_ Plan. Prior to June I. 19&6, !be pennittee shall prepare and
submit for ~view and approval by or all. behalf of the Commission punuarn (0
Special Condition IT-A. a vehicular IIlXCSS plan. which will descibe wllil;hlllas
lTIily be used for vehicular access. under whit conditions, and specifically
desaibinl how the vehicular access plan. will be enforced.

C. Mol1no Conc:IInOiIi

I. C~on. Conswction SWIdards for marina berths aDd usoc:illed flCilities shall
be allea$l: equal 10 !hose esublisbcd by the CaIifomia Depw:UDeUt of BoIliDa: and
Wuerways_ All COI\$IlIlClion aetivicy shall be pcdonncd to minjmiv:tuItndity and to
~I debris from drifIilll andP~I a poUUIioa or naviplioD haDn1

2. Waite OI,cMl~The disdlarge of any solid or licpaid .....-.ta, iDcluOiDg oily bilF
WMer. WIIfe oil. or Sllwap into the Bay wilhiD the mariDa t.iD shall be in_·
daDee wich rede:ralllld stile lqUJatioas.

4. ~enMNR r a • IIIV. TIw: pemIilrcc sbIIl ed-qu t I)' enfocce tile ftlqUimPenu
hemn, lUld shaD submit to the Comnriuion die urae. address, aod telepboDe number
of the pcrsoIl. tbe IllUiIla nllpOlUibic for sudl al!OfCeuh"

:5. Hou.lb allll mM:IlJYeoAbo cIll. No houseboat. ftoal:iDl~, or veneJ used for
~dal~ shaU be moored II; the "'''"D'

6. SaIeI 01' Lcng-Tenn -.ntaI 01 eertN. No riJht 10 usc CI individual benb shall be
poled 01' olbcrwbc tnII5ferrcd tIW exceeds ODe year in dunlioo..

D. Cov.nartl Not 10 Sue or INk Indemnlllcaftofllor Dam 1Ige1

1. By execution of!bis amended permit, tile pamiate "" &om aD)' pi cutOf
fuQare liability whIDoever aDd COveuDlS OIl bcbIlf of itself IOd. its SUCC"'OI'$ DOt [0

sue Of odIc:rwise seek Iepl redras apiDst lhe SaD Fnacisco Bay COIIIU'YIlioa and
Devdopmalt CommWiOll lDdIor the pe<millee's aad ..y Olber port IIJIbority's
shipping and lmlIiDa1lell1DtI lOr damqes to the mariDa fKililies Of" (or Illy ocber
relief based eitherd~y or indim:tly OD wave Il:lion Of ocher .:liolIS which affect
the marina facilities aDd thai arise our of the use of the 0ak1aDd Esruary for navigalion
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or waterborne commerce. wbcthcr or not said action or amons constitllte pllS$ive Qr
active negligence. provided that lhis n::ICllSC and covenant shall nOl: prollibit permittee
from seeking such damages or otheuelier(a) from or agaiNl any person or entity
whose intentional and wrongful act is !he prolilllllle cause of damages or loues to
permittee, or (b) for any lJe5pas.s on or wrongful. physical iIIvlI$ion of the marina by
talIgible objects such as vessels. bUI ex.cluding any ttespas5 Qr invasion by TlIeIII5 of
noise. light. vibntions. smoke. air cunellts, willer waves or ttubulence, orelectronic
or other emissions n::sllitinS from the opmnion of vessels or marine terminaII in the
Oakland Esruary. so Iq as said opendons oomply wittl all Jaws. rule$. aDd
regulations thai. apply to the use of the Oakland Esnaary for 1lllviplion or w-mome
commerce. The legal actions covered by thilI~ IIIld covenant shall incl.ucIe. but
IIIX be limilCd 10, damages for physical or emation.al injuries. ~mfort. iDc:onve
nie!lo;:e. property d.arnqe. dcalh. inteafe.c._ 'Nim the 11K or eajo}'lllml of propmty.
nuisallce. or invene c:onde:nI1aUou. for injllrlClive or ocher extraordiDlry or "Jlnitlble
relief from aormaillavigalion. walefbomc ee.mmt:iciaL or port-reWed opeilb04S
wilhiD !be OIklpnd &luary.

2. III any deed. lease, license qm:ment, or otber instIWwtlt 1haleonveys eitba' ID
iII_ iII or ripalO use .I raarina benb or bertbI, the pemIiaee or ill usigaees or
1ePsee$ sbaJJ illclude iII die deed. lease. lioen" qreemmt, or otber a-fer iasuumenl
a Imm Of condition by whidl!he pwct " lessee.1i....eee, or trlDSfereI!I (baeiII
aftercollectivdy rereaed 10 as "transferee") rice C2 from my J"'11eD1 or~
IiabWty whlraoever and coveaants on bebII!ofbimselfaDd Ilia suc on 1IDt 10 sue
the Commission &DdIor the pezmiueI:;'s lad aay otber pori aIIllIoriry's sbiprliDS aDd
temIinal fCM!MS for GlmqelIO the trlDlfeIee's P"ope:il:)' wed ia. COOD"'ttOil with or
localed II the marilla, or my otber rdiefb8SCld dim:dy or indim:tly DO wave lICIiOll Dr
ocher aetionlI wNch afI"ecI!he ua.fene's said ptllpU1y lII'!he IrIIISreme's lISe or
enjoyrnem of lbc raariaL or wbicb. result iII any bodiiy or personal. ia.jury 10 1be
tnn&remc as a rauIt of !he tranIfercc's use of the marin' (ia.cludiDlllClZSS by way of
the OIk'and Estuary 10 or from 1be DIIriJIa), IIld tbaf. aise 0lIl or !he usc of the
o.Jc1and Estu.J for naviplioa or wllatlomc eommeacc. whecbef or IIOt suc:h ao::tion
or aetioas COlll!tjlnfe pasive or ICti.w MJlipce, provided thai: tbis rclcue and
COYCIIlIIlt shall DOC probibiI !be InIllSfen:e from scdI::iD, sucb dallllll'"' or Olbcr relief
(a) fu:tlll or apiDsc my penon or end!)" whoM ia.ralciooaJ. and WI"OllgfuI act is die
pro~cause ofdamaps, iIljuries, or losses 10 lralISferce. or (b) for my IrcSpUS
OD or WIOQIfuJ physieal iDvasiorl of the nwiaa by qblc objects sueh as vessels,
bUl Clc.ludiJII aoy aapau or iDvasiorl by meallS of noise, Ii... vibnIionS, smoke,
air cunmtII, waw: Wives or NrbuIeDce, or eJec:a0llic or ocher emissions resultin,
from the operaion of vessels or mariDc lamin·!s in the 0ak1aDd &tuary, $0 IOUI as
said openDoDli comply with all laws, ruica, aDd IqIlIaliom thai: Ipply 10 die use of
the 0ak1aDd £Itliar)' for navipliOll or Wllabo..... eo,,"" ce. The rckuc aad
COVClllIIIt shall cover the saruc IcpIlCIioas IhaI the rck:uc aDd eovenmt ttlquircd by
Special COndiUOll II·D-I covers.

3 , The pennittee agrees to and shall defend. hold harmless, and indemnify lhe
Commission, and/Qr the pcnninee's and any other pot! IIIthoril)"'S shippilll and
tenmnaltenIJIlS from any and all liability, including without limitlilion. civil penalue&.
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fines. business losses. a.nd additional apens.s. thai arise QUI of any act. event or
occ="cc which would come wilhin perminec's or any cransfm:c's relea$l:: iIIId
.<lv.oam not to sue under Special Colldilion II-D-I and Special Condition 11-0.2. For
PUJp<J5CS of Special C<mdilioll 11-0-3. any person using tile marina shall be deemed.
10 be: a aansferee. and any property at 01: beinJ u$ed in conacc:tion with the marina
slla1l be deemed to be !he propert}' of a tnnliferee. The hold hamUess and
indemnification shall cover the same actions !hat the re1eIse IIId covenant requinld by
Special Condllion II-D· 1 coven.

4. In any deed, lease. license agreement. 01" other lrmsfe:r insln1lllentc~ under
Special Condition n-D-2. the permittee shall inelude in thedeeG.1ease.1ieense agree_
ment, or adler lIUlSfcr instturnent a'-Of conditio!! by which the lransferee agrees
(0 defend. hold barmless, and indemnify shipping and IemliD.allellCWi and dlippinj
users from any aad a1IliabilKy. inc1udiaa without timiwioB, civil penalties. fiDeI,
business losses. and additional expellllS that arise 0Ul: of IllY act, event O£ OCCW1UIi:e
which would comr withia lilly tnnliC-'S release aDd COVCDanI noc to SlIC 1mdI!r
Special COlldition 0-D-2 and which mvolvea tile ttIllSre.,. For purposes ofS~
Condition n·I).4, any pezsol1 usinl u.1IIIriIIa sbIIJ. be 1 ..I to be atrln5feree, ami
my propcny at 01: beinl U5ed inW"""'1ioa wilh tile marinatbal1 be dllDa to be the

Fo
ropert)' ofa trInIifenlc_ This hokI barIIlIess aDd~ sball com: !he _

ega! aetiolls thIt the rdease lIld~ required by Spodal CondiIion. 0-0-1
coven.

s. Ih t'M" lnuance, The ptliWlICIe sbIIl DMiDbin in biz • .u times public: liability
and PfOperIy d·....1" illsuruce. incllllliq~ injUl)', broad form paopeny
damage, bIanbt colll:neNal, eODIp' 7 I~ and proeIUCU, wiIh SIICh Jimiq as
may be teISO!IlIlIIy I"q'!eslect by the Commissioa fmm liDIl!i to time, bul in no event
fm- lea than lhe sum of lEN MD.lJON DOLLARS ($10.000.000,00) combined
lingle limit and tile perrnitme qna IbII tile CommisIioa, aodIOf lhe permillCe's and
any Olher poll authority's shippinglDll termiD.aI t=IaDU Iball be named as aclditiOlai
insumls IIIlder such liability inIurlrac:c policy or policies.

All such poIIcieslball be endorsed wiIb aseverability ofiDlercstor crou-liabiliry
elldorselllel1t, leldinl pnen!ly as follows: ·CfOSS-Uability - In tIleevenl of one of
tile asswecII inclining liability to any ocher of the assureds, this policy shall covet the
assun:d apiM whom cJaim is Of may be made in tile IIZ\Ill nIlIIIIlef u if sepanre
policies bad beeD issued to each usumd. Nolhin& com'i""" befeill shall openue to
ilK:rcuc UDdetwriICn'IimiI of liability.'

A certificale Of cenificata. ill. form provided by the Commissioc or l'eISOnIbI.y
satisfaccoty to tbc Commission, evidc:nriDglUCb Insia.... C<h.... 1bI1I. be tiled
wiIh the Commilsioa jlrior to the conmenc:emsu ofany wort. UDder this ammded
permit, and said eenificale(s) shall pnMcIe tIlIlsueb imllnllCe coverage willllOl be
canceled or reduced witblM It IeaIt 30 days prior wriuea DOlice to tile Commilsion.
At the COmmission's rt:qUe$t from time to time,lbe permioec shaIJ prompdy provide
to the Conuniss!orl compiefe copies of Iiabiliry~ policies mainlained plll5lW1t
10 this amended DenNt. At least 15 days priofto the eltpiral:ion of any such !Xllicy, a
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certificau: showing thai such insuranee covenge has been renewed orel«etlded shin
be filed with the Commission. If sucncoverage is canceled or redllCed. the permittee
sllllll. within 15 <:lays after receipt of wriuenlKKiec from the Commission of such
cancellaliOll or redlKtion inCO~ but in no event 1aler than the effective dale of
CanceUaliOll Of miuetion. me with the Commission a cenificaUI showing tIw the
requiml insutanee has been reinswed or PfOviOed through another insurance
company or companies.

E. DebM Remwal. All eonstruetion debris shall be relllDved to a localion ollt$ide thejuris
diction of the Commission. In the evenl thal any such rrwerial is placed in lilly area wilhin the
Commission's jllrisdiaion. the pe:nnittee. its assiggs or sucr:es50n in in_L or the owner of the
improvements, shall remove such~. at Us expense. within lea days after iI has been notified
by the Eucutive DiJeet« of such pJaccment.

F. Nok. to hrlh Ilen*a.. The permittee shall provide I~ of this UIIlllIde4 permiI to
every benh ftintet ealling his or hm' altmIiolllO Speo:ial Couditioas DoC met D-D of this IlIlll11d ct"""',

O. l\aII;loment. The permittee may maB a full or pIlUallSliplDmllIO the riata and/Or dillies
under this am nded pennrt provided thlt lbc..... is lCee.... to tbeComnri·$ion. The
assi~ shaU be made in writiq: aad cleldy inclic:e!e wbicb. pcrtioDI are ISIiDed ud which
portJOIl5~ IIDISSiped. Any assiJllClC sbaIl sip a writll!llll'Me"""" 10 dle Jfi:cI tU: be or she
has R&d amllllldei:slaiXls dle COZIdilions of dis 'me":IM pamir IIld apes 10 be botmd by all
1UDIS IDd condilioas hereof.

H.~ hcGiiSlQI. The pcrmiaee sbaU m:onl tbis.......,w pc:nmc Of a nociee refetrinllo
this amendecl pc:mlil: with dle Counry of AI......... wilhiD. 60 days after eUCllbllrl of !his amended
pemU[ and sbaIl provide evidence of recordiaI to _ CommiHion.

.. FIncIngs Cftd Dec:kaialloill

2.

lay I'IarI. Sill. Frmcisco Bay Plan Map No.4 does QOC desigDlte~ P!Oject site for
aay priority IISl$ bIJ[ a IlOCe on dle map SUlCI: "JACK. LONDON SQUARE. Expand
eouwa:acW rcc:raIioo facililia as IW"'ht Provide ctWrti'uous public ac.cess alODg
EuJwy to Lake Mcnill CIwloeI.· The ptOjilOlklduse 0( tile site • COlDllltlCial
Maatioa developmtllt which pvvides COlltillucIus sbDteliDe access is eoasisten[ with
die Bay PI.aD..

s.Jpalt Plcn Areas 10 the easl, the west, and across the Escuary are desjplled for
mariDc ramiDaI use in the Seaport PIIlI.. The use ofthe Jack LoDdoD~ area for a
small. cnft reauDooal marina could be inconUeGt witb die Seaport Plm if it
iDlelfaes with the cm'l USC oflhe estuary forpon pilip M. tbc couuuctiou of a
small boat marinac~iOll in me vicinity of a port opcnlion raises liabi1ily issues
for shippe!S. The wakes of passinl ships and WISh from rwniDl ships can cause
waycs and surge in the marina [/Ill could result in wear and chatf'mg or swamplIlg of
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small bOIlS in the marina. If shippers find that using the area would expo$C them 10
liability !hey may selecl other poru of call or ildd.ilional fill in the Bay may be
tl:quested in areas where the conflict between shiPPins and ~ona1 boaling does
001 c:l:isl. In order 10 assure that me proj~ does not n=su.lt in additional fill and does
nOI impair the Cffkicnl utilization ofthc adjacent port area. the Commission fmds lhat
Special Condition II-C mIlS! be imposed.

B. FII. The pcnnittee will place a total of 31.247 $(jUllRi feet of Bay fill. including fill for
berths. public ac=;s. and to improve sllon=line appearance.

I . FllIor MarII'la. The fill for the marina berths is for. wlQfoQrimted use lIlIlI ClIII. be
authorized 50 lana: as the fill is the minimum rw:eI'l'q. The ClpansiOll. of the marina
is modest and the baths aft' sized 10 fall wilhiD OcpaaU1&iiL of Bollling md
W~rwaysguidelines for SllCh facilities. 'TheIefme. 1m Con¥DiJsion finds thac me fill
for the marina bcnhs is the miDimum necessary for !be JXoposed usc.

2. Arlol' P\lbllc Ace,••. The Commislioa', poUcicI allow miDor amounts of fill fof
providing new public aceeu if there is inadoc:p·.... public access iD, the ara.. Tbc site
iDel... tine~ build.i.Dgs Jocared dinlc:tly OD !be edfe of the Bay (!he B08rd,
Seon's, &lid the Orouo). 1'bel'e an: 7·fooc·1riQe woodall wabayJ on fiB hayward of
the 80aIcI &Ad Scou's. The~ 6ll would repJKe these DInOW~ with
wider wlllkwayl, some seltmlllDd viewiDl-. _d~ dccb. In
addition, the pamillee will provide public IJIort..Uall boIldoda forpublk: lll:l:aS
frmn the BI)' to tilt sboeline. PI- e '''',.,oftllt DeW woodall widltways is tbeonly
way to provide eonQq~ shoreliDe -=s:s8lUUDd tilt 80IleI aDd Seoa;'s.
Funhermofe, the Delip Review Board fowd die 6ll 01 C II')' to proviDe IUrIClive
uscabIe public watltways baywanl of these IWCUIra. The,PUb1ic boat doeb wi.Il
promote Bay-tlHhole access aDd an: die only public flCilitieS of this type in the Jad::
London SquIre ara. The 6ll for tidal Slain _ obIervuioa plad'onm will provide
desigo deftIl!IUI witbia. the ovenll public accesa -II', ClC* opportuDitir:s for the
public to pc dOle 10 the Wuer'1 surface, lUId eolwna: ricws from die publk: :w;:ess
alas to the swfae 'IfIfaS of the IIIm)W EstuIry. Tbe fill f«the feny docks,
aIIlborizcd in Ameadmem No. Four wi.Il plQvidc .:cess to public tnJISpormQoo,
iDcludiIll hllll(licap 1CCeSI, and wi.Il provide I pIKe for the public to sit near lhe Bay.
Thcrl:!0le, tilt CDtlllllil5ion finds the proposed 6ll is D "'cd to provide public access
aDd is lhe minimum ItDOWlt _suy.

3. AlNldli"'" No........ Several minor modifiClriODS to the 6ll quamities in the
IJliciqaI pentIit an: made by this amended pemIic to tdIcd minor I1!l"MtificariOllS 10 the
projec:t's dcsip IDd 10 ClXm:t cmn aad om"'. from cartier • .........tmeoa 10 the
permit. Ia Seclioa. I-A-l.e. the II1tboriMd 6ll iDc:n:ac:s from 5.500 10 6,263 iSIIIlIm
..to reflect !he a:mal1lDOllD1 of solid lI8d pile supported fill pieced 10 ImprOVe
public access and sbmline appearance II: Ibe foot of Broldway. Tbe~ 5,500
sqllaR-fooc liJIlotII. wlI derived from imprecise concepawl design dnWUlgs.
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Funher. ill Section I-D the lOW amounl of fl1l is incrnsed from 26.500 to 31.247
squm fm 10 Iet\c:o;t: (I) the 763-sqlUlre-fOQl increase in I-A-l-e: (2) the 2.724 sq=
feel of fill for a feny barge and sanpay authorized. in Ammdment No. Four. and (3)
the l.26O-square·fOQC plJblic: ferry pier authorized in AmmdmmI No. Four.

Mnrmia! Amcndmcn! No Eight to thjs ""anit IUtbprim thc TncNioo of an ujWng
! 600-w ..... fgq haNe affire4 to rourfwNsr'fl!::fggs. 'tfish a \1:\"1QlIm.
fQSl!. launc'Mng flow_bcd, The bIrp iI oo. mkn!cd 10 faci!i'ue ig UH;. in

~r:'::':;:';;=~~;::;:;:l'll:;==-'i:dfOiOitiirgp·icm bpll Iie.up. rv k I The fin j' w,......,.,.".. in PMmr end will
scm prj_!y IOliM;jIjt'F the _is's "K ,nd-nvm.",1 qt_ DIY by nmvidm, a
Sfl!!. cOQ"P'irnt sm." ""OCb wbjc;b ••';;pIiDi&II!D'II hgM !CM,tottic Bav
for people wjth Wi coviS_ widl lhc _renD"! pf!be; AnIC,," ttd wish
Pi"re1j- AC! (ADAl 'Od Ct!;fgnja TttIp 24

FIl for ImjWO'o'Ing $hOI..... "'P .1Ira c. The Qnnm;'lioIl's policia. aUow minor fill
10 improve~ &ppWiilCe if~ app ...... of die Illlan=Iine~ afI'ecls
eIIjoymeaI of !he sbcnlim. Ad,;-u. to lbe ao.J. is II mall iIIkt wbieb. 'IIo'iIl be iDlaDd
of the pubtic aca::sI boIrdwIIk. The pculliltte ..I.... 10 COIIIUUeta~
fool: porti<m of a IaWIrIllt IIt'ilhiD tbc BOIIel_1biI iDkt. The public __
walkway wiU be _ill' ILfl:d IDd buik a a!iDt 10 tbc bnc public plaza III tbc fOOl:
ofB~.The Desip &view 8oGd. Couad!be 0l"aaIfweriar oftbe t.cade of
tile Boatel. elpamioa. wOuld be aac:d.ve. T1aeIoie, tile IUiIlor fIB will~ tbc
shoreliDe 41JCililIDCt.1Dd be dle miniftl,m 1lDOIUII.... ''Y. The awniDg IIIllhorimd
by Amendment No. Six wiD DOC adversely imp"" dle .........'DCe of dle shoelinll nor
public: lICCItSlI.

C. PutlIc Ace-. The project wiD psovide I lOW of 2.35 IaI=I of pubUe access 11~ the
enlire 1,875-fooc ImgtbofshocdiDe ofllle sUe, or apptQXimIIe!y 42 perc:em oftbe JmJine band..
The a= will eoasist ofa coa.rinllOU!~ walkway wilb I.-prDJaza _ II tile fOOl: of
Broadway ilIId betw_Scoct', GriIlIlld die 0t0lI0 ResIaurmt IDd wiIJ. iDc1udc 2,830 5qIIIfe feet
of public access alrady provided by Scoa'J in eeoc Permit No. M84-94.~ willl1JO be
public acteSl on the ferry pier.

Tbe ICl;CU provided is mueb leu ttu tbe Commissiorl Ills requiM in ocher urball. mixed
use developments, evea thoR with existinl'~ for aample, in 1980, tbe Commission
aurhoriz.ed AI........ MaiDa VI1Iqe dUI:aIy -=rou die Esbaay. Oa. the 2OfI-acze:lice, the
COmmis$iOIl~ 216.000 JqUIle feel: of~1iDe baDd 11011I tile ooe-miJe of dIordiDe.
WNch is over SOpe~ ohbe dIoreliDe blIDd. lD etldidOD, tbeCommi"ioa.~ 126,000
squan: feel of public aa:eu 011 IiIL

The Dcsip Review Board teYiewcd!be project 0Cl tbtee oQ;; J'om IDd 0IIiy OPe Board
member found that tile prnject would provide mn;mum feasible public 1l;:l;CU.lIowevu. whell the:
area for public acCCSll 011 fill--boaniwalb IIId pien-is added to the __ provi~ in die shol!lLine
band. a cOlI! of 102.430sqllQi feec or 2.35 iICfeS. the Commissioll fiDds tIIIl tile minimum
threshold for lIIlUIOimwn feasible public acCC$S is mel and jlfOvided by !be ovenll project.
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The design of the public access area is also of considerably less quality dian other proje<:"
approved by the Commission. In this redevelopment pro~ the Pan lllIS the oppottunity to create
a major CiVIC achievemelll on the level of other urbIn wlte:iDoot developmenlll aroIInd!he nation.
The Design Review Board¢JI;~ ilS frusuation thai: the Port is foregoins theo~ 10
develop il public plaza wbm; Broadway, Oakland's major city~ mcea the Emley. This ,jle
has considerable historic, cll1tum1, and urban de$ign signifielnce. Yet the Port has dJosen to
largely igrKln' the public value of the area by alloc::atiDg illO the expmRon ollhe BlWe.l. As •
result, one Design SoaN member concluded: "1b='s no sqUiftl dxft.• refeniDg to the faa that
bel: London Square (the plaza u the fOOl: of Broadway around die bust of Ja:Il: LClIIdmI) will be
link: nuxe !haD. an ex!ellSiOll of a vehicle twn-lIIOUlIlI area. The Board also DOled that the focus of
a.::tivilie$·.me ealing pavilion aad retail shops-will be inlmd.1ftd that flO ItIIior civic spIIeeS flIce
diM<:t1y 0Il1O the walerfronl. The waredronl: area is desipled u a SOO""d~ spec ill$fnd ofAI a
focus for public assembly aDd a~ of activity for memben of the public wbo eaanol or choolIe
not to patroniu the hocels. shops, aad restaurants.

The Commission shim the collCllISions of W Daign Review Board thal the deIip. of !be
project is noc the hil" qIII1ky and ttuI the project wiD DOC reI1im the full pt"r"ieJ ofdlil UDiquc
Ulban -mont loeItioD. Roweva', the Commission fiDds 1bat tile piOjed: wi1J. pnMde suflk1eat
5pa::e for public access for UK projed CO be approved.

PublIc ",ee,. UN MDdltcallON <Ames".", "0. linn'

The use of the docti I public aceess __ forp~-r:s will enliven and
increase the use of the uudtr..i6ud public access in !he JICkI:oadoa Squm.-. The eveDts
proposed by the p::rmia:cc do DOC cbIqc Idmislioa. are of 1Imj!er! darllioa aDd woulcI be <XlllSistellt
With the inieDclcd aDd IllIic:ipatcd IIXS of the public aceess spaces. The Bay Plaa. fiDdimts OD
recruliOD stare in part, dwI. ", major SlI.pplemeDt CO perb, IDIriDu, IlKI odltr forms O(waIer·
orienl£!d ieaaDorl are lhe seva:al_oflQtCl'~••nllllel ill ""......... mel~c
assembly that have bceD devdoped UOUDd the Bay, sueh •..JKkLoDdoa~ m
OU1aIKl. ..AddiliODal colDlDal:ial nlCraIion IDd public .. '011 are desinbk UICI of !be sboft,!iDe
if lhey pemW~ numbas of penoas co have direct aDd eojoyIbIe ICCCII to me. Say.n- IiSCS

can 0ftel1 be pnlVldcd by privIre cIeve1oprDmI: II lillie or DO cost 10 me. public iIilppt\1 lUIborizaioa
of this project"

Special Coudilion II·B·2·,~ the permiaee to sullcm' scbedule of proposed evcnts
annually aa:ompanied by uitc plan. de5aibing each evcnl's location Cor revRW and approval by.
or 011 behalf of the Conuni,s$ion. This wiD enable the Commission sraff 10 IDODi.cor the amoUllt.
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frequency. duration. size. and Olher aspel:lS of events to ensure lhalthe pubJi~'s use of tile
dediea/cd public access areas is nOI compromised.

The limited commerdal aetivilies authorized by this amendrnellt 3le small-scale Qlts and
stands for vendol1i which will not singly nor colleclively serve to conmam the pubUc'slISe of the
public ",cess areas, The Bay Plan policies on m:reaUon. in part. stare that. "limited coanm:iai
Rc!Ulion facilities .. .sliouJd be perrnincd within watel'from parks provided th.al: they are clear!y
incidental 10 rhe park use. are in keeping with the basic dllllllCler of the park and do IIOl: obstruct
public al;I;CSS 10 and enjoyment of the Bay."

Speeial Conditions II-B-2-b and II·A require staffrevieW and approval of individual kiosks
for use. design and location. The review will ensllltl [hat all apptOVeQ kiosks will eomplimenl the
public access arus and uses in the Jack London Sqlllll'e at=l and ptOvtOe for the needs of !be
recreating public wiUlolit impedins its use of tile public: ac=u-.

The$e limited. oon-public: uses of tile PIIblic lIClZSlII arealI may help to bring larF olllllbms
of persons to tile public 1ICc:e$$ areas than ocherwiJe mipc U&C them lUId. thcRfore. help pubUci7.e
!he amas public IV.uabiliry. The Wnited nll\lR of tile lIOIl.pubUe use wUl DOt sublWulllly interfere
with the PIIblic 1tIlWe of the area. Spec:iII. ConditioD U-8-24 provida that the uses of !be pllblic
access lIteIS autborUed in AmeudmeDt No. Seven IrI:i IUlborizcd for the limited lenD ofseven year.!
to allow the ColDlllission 10 reevaluate Ih=se uses 11III there~ impacts. iflll}'. 011 pailIjc access.
This MC(lliremenl provides an 1ddiIi0llII. rna:hlnism for msuring the public IClleSS __ mnain
open and accessible 10 the public,

Amendmenl No. Three. which pennilled the CO!lSINCIion ofa 472-square·fOOl KSIIUrlIlIt
addition. I 230-sq~·fooI enay eaaopy and landscapiDa: wu iDcorponIed iDto A1nmdrneQt No.
Seven sime the Port failed to pumII:l the ameadraenI n:que:st by submia:ins:~ tafonnation
in a timely manner. and the amcndmem IeqIIea wu DOImumed lIDfiIed pursuaIlIlO lUguIalion
Section 10351. The appIicalion Jay damlilit unIiI its mIiscovery arisiat: from the iequeat for
Amendmem No. Seven. The Port has a1Iady comp1eced the WOIt for whicb aIIlIloriDDotl was
requested and modified the proposal jm)jecI consisleDt wiIb tbe COIDJDellIJ of!be sIIffad Ihc=
Design Review Board. ThadORl the Commiuion finds the wocIt ptoposoi in !he apptieation for
Amend.mem No.~ will ftllI have I deaimelIlII affecl: on public 1CCCS5.

,,;.ti,,~=:t!':~~=r:::'&1;"p-::"~'!:I'"
London Square This unmtlJ!C!!!llli&nm tbc ranstnK1ion ph uoo.cggarr-fggI _WQn in the
Dim IQ be """" for publjI;!STM' mm =chrlmr D!!,,&i11Qf~ _ (292 dan' and fOr miYare
events MWd by $sgR'1! RAmPN twepty pmcnl of MSb v:rtndaYll. Th; peri" prjyat;
w;e Qf the public ran mn for P'iywc eycn" will eljmjcir$lb; 1Il·b1jr'. • fA u;gpi'irm
pgajgn pftlM; Rim for appm'im..,'" 20!CJu nr gfcrb Vf!M:. In *,';'n!be rmrsziaIgftlM;
public Kens spem cQuld mblfr tb= public cbawwofWU I!pby <tispwarjep tlM;
public'S UK pr tlM; plm

The 'ilt for the public: ICCC1$ payiJian is pan Qfa '11'fl!! m 300.SOUlJ'l!·fOOl),L.sbanrd
public 'llIGc wNcb "Cfcjm n:1uivc'y little public liZ io pan: W'ng itl primary fillM'lKlB is is a
5CTYI£$ vehjcle acws lQ!tK twQ r;;ftalll'i!JtI and ~tajJ sm, The IlSk otaaiyjtics fnmlmg po. IlK
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Am;ndmnJ! No, fjP!'R'vMim!IM: priyatc U¥ ghiM; m,ll!jlj pyjlj'l' fouwCOly P""P"pt
o(!b; Woe or up w sm!!D':lbrw ra!cM.u1m per"* Spocja! Cgodjrign Q-8-]!NJIim War
thja poyale!lS be sbrotPk" mu·.....' wjth !be p;*'i..meciljod in EJ'bibjl E !P lbjl !l!IIllI!de:!!
penni! Jbc Yba'nJiQ' ruk!r'i. diflrc two typg; gf 'PC ,;;;;;t.. (I) May tbmulh Q1ebct wiU
be the bjgbctpyblis!lM .geI:.nd (2) NpyrmW!bn:NG Ami will IM;!b; IOWUguNjg gs

::,!=:=='l;f"::t===;r::;:;~
cayale cycpg In!! 'i.'DiW' !Q • Tnim"m pf dge WM!rnM1 dt,yI~mootb oo-eyrpp wjlb VI
weekend days "'QI"m1 fw Publjc!lK Dm is' minimum rMllhiGliH m oftbr;e w b4 days per
mgnlb fJ;!$ of IlIiyarc cvmn lbjl 'fWw! !1M: pmpjq= IQ"_ lbe _ cvmM per I!l!!IItb IimjL

:::~:::;;;tI::,;;c<••tes:::;:t='o';J:;ll:)::==~"W=t' ...
pmmUQ; IS aJmd IQ schedule III! IQ tow priY* mng I!G!' 'Mlub 9D yr.' nul dan. gp mAR
and pm be rmwR%' to ma;n: u We, five wn*rnd lim go 'WlJIV Cor publk I!¥ The; !!C!tOlinv
IS n;qWm4 to lDPyuk a m,mmym of!hr;c gubljs_uS wmtcnd!lm lICI'!I!!l!IIb WId DlQ$I Ivcom
the paVlIC "K to cooConn wjth t!I: four-4ay-gcr.montb aymp .lIp_II! Jbc W',."...., a1!9lJDCDl
fpr one year IS seveRN'lIm; The CnmminigR finds Ibpt the priy", ;ycu' US will Q9l. adY!!W1y
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Th: Commissjon', public "em dsigp guiddim US jn .. tba/;' ~publjc 'CSCV
shguld iC"CRlIy be 0""" til me skv be dcsjll!!F'i!1!P be ",,'" hY the IB'Mnt "wpm and divmjJy
ofpcopr.; inclyding thCphyairally baodj=-d" 1bc mjost Wi" p'9Yido Aooycred 9!lCP ooW'm
MU for all IUSl P{!be wbvf Itc \OWm:;un;e yWb1t atI!WfI D wliN em hpjlMP 1p IDr¥j!;
PD'Krsby from • 4i"'ng; and dn'! yam to aD"""" the; w·... eM" Dc omn·mw SImCP'm'

~'d:,=;;'I!:::'I~.:..,*:;sr:l,;:,~:r:~

The Cgmrnjpjpp fjpda!bet dM; puN;, ICCCS!! ilJ!ll!'Ml...." mlfidmdy g""" tbp mnri,1
for tb; "",iii'" Ul priyMj" B"imp' rum'wl!bel V ; "ber '''DtII will ;mpmyrpym!! the
Public's us p! mjgygpx qf!be niSi"Dim IQ !bet tho !!f!i:n pf d!c nmjrrt siYGP the
periodic ,meyNletiljrygftlw Am will ,"ult iA M romP 'M" ottt. m'NiG ncrm 1bG
Cgmmjuioo 6* "'" theH- pCb 9"'1·.... _vi'. will be pI"" . ptly PJ""....lJ wjIh aod==:-;;:;3=::::;-,===='=
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feMjb1c public acc;ss, cQOS;§!GP! wjth the grigina' Jack London SqJlJR project as modified tbrgugb.
Amendment No Ejgbi to tbjs prnnj!

ArrcndlOOl! Ng Eight authorizcs go a tern............ ham, rcnt:c;oymd hanq"C'i usc pUbs
dsdicaW' Rub!;, acc=s plm IInri! January 15 I926N1hc ri'DC IbM the Port fiat pnzP"sed l/w;

ten! usc 10 the uaffip April of 1993 tb; !liff bad COt_ filII thai; appmyjng lbc!C!!1 11K M,
prrm,ocp' bAA;. WQyld be jaqm-isem ""jrbtbCi n;guil!l!DCll!Tlpf NI!CIIdn:! ecpc penni! Np 19.85

::=~1r;;:::i:::m:=:::"=~;tr.:=,,,
from WMcr Stm;lOW to the csruary and l!Ml A!amcda ",,"liM Hqwsycr b; egmmi"i9n Ow
Ibal authorizing !he; IQJlpQIWY cgprjP''I'i90 at lbc rcrnmpry .lfriMir rcgr liS will OQI

uDlusgnably delDct from lbe; public'. cunFl!t. HmjW' IlK ,pc! cpjO)1lFPl pf" 'D'& "milK lbc
leD! USC is only lCll!!ll?!M' in DIOB ,Dd wllF!b: l!;.jwp , gmdi'ions the; pub!jS's USC PCB am
is limited

D. Water Q "'I', Dischlrps from the ptOpOSed ImriM could advenely affeet Bay 'Inta
qlllllity if not """"'"y COl1IIOlled. Special COIMIitioD n-e tcquiaa tbIl1lle pNIpOSed IDIriaa be
equipped witb;J"QbIe fac:ilitia to be made avmJable to Ibc '"'inc pubJic for fI:ll:IClViDg aad
disposinll sew. and ocberwiW=l. Special Cooditioa. 1(-8+1 requires~ iD.."·rion of
.esttOOl!lS for pWIlic lI$ll. These conditioas ISIIIIe Uw dlc project .. IIlI:bcriz.ed will1lOt Id..-enely
affect the quality of Bay waters.

E. PubIc TIUIt. The ptOject_ w. pIllIed to~CityofOelrleM by~ Stare to be used for
public crust purposes. Therefore. tile IaIldI baw to be Idmi"""nd in~ with IblI tniSl
ganl. The lidaI_ wilbiD the CommissioD'I: jurisdiction will be 1IICd for • nIIrina, • WIfez'
orienled use. 01' for i~viIIl shoaIiDe Ippecaaee IDlIpublk~. 'I'baef.xe. the Commission
flllds tIw the pmposed project is .........iural willi. pubIk: tn1Sl1lCClCls.

F. EnvIlomlenlalbi4_. The permitlcc. the!eld aaeoeY for the proposed project,~
an Enviroll1mlll&1 Impac:t Report for Jact Loadoa ~-Phae1Developmem Plan. The linaI
Envitonml=nl&1 ImpvI Repan was oertificd by the peuuiUEe O!l M8rl:b I. 1983. md • supplemtlltl1
final Environmalcal ImpvI Repon certi&d by the pezmiu= OlIo Oowim.er 4, 1984. h
Commission fuIds Iha. u coadiIioDed heleiD., lbe proposed project will1lOt Mve a SipificaIll
ad~Be enviroDmtDw impKI on Ihe Bay.
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G _ConciUllon. For all of the above reasons. the benefits of the proposed project clearly
exceed the dcuimeol of the loss of Waler~ and the project will provide rnnirnu.m reasib~
public ao::ceu 10 the Bay and its shaRline. Thel'l'fon=, lbe project b COllSislml with the San
Francisco Bay Plan. the McAleer-Petris Act. the Commission's ReJuladons, and the couu.J.
management prognm for San Fram:isro Bay.

IV. Slandord Condltlonl

A. All required permissions from govemmemaJ bodies must be obcIined before the
COnutlClKCment ofworlt; these bodies include, bul: are llOI timi~ 10. the U. S. AnDy Corps of
Engineen, the Swe L.and$ Commi.uioa. the Regional WUB: Q..-llty Comrol Board, aDd the city
and/or county in whic:h the wort is to be pafOllMd. wheaeYel' ....Yof me.e may be~ nus
amended permil does noc n:1ieve the pmoi_ of Illy oblipDoas impo5rd by Stale 01" RDnI.Iaw.
either SlalIIIOry or Olherwise.

B. The IIlachcd NOlice of CoqJlclion IDd Del:bnDoII of~ form sbIII. be ""'ned to
the Commission witbin 30 days foDowiq completion. of tile wort.

C. WOlklDlllCbepc:rfornled iDthe~_md.thepwdKl ... -- ... miD " .... in
your applicmon aad amcacimeDlleqUeStl, .. IlEh may~ bcaI !!M'l!tified by tbe IemlI of tile
ameDded permit aad aqy pllUlS appool'ed in writiDa: by« oa. beJWfofthe CCJI!O!'ipiOll.

D. Welt IDlIR be paf....med iD 1_....10 .. 10 mjajnWze muddyiuofWlUal, IIld if dikiDg
is involved. dibt shall be w.aaproof.lfaay IClI+ iehiiAi 10 ibe Bay, ibc pemIiltoe will be
subjed: to ibe IqU1IiionI of tile RePOiIlI.I w.-QuaIky CilIl=l &o.nI in ..... reBioa.

&, 'Ale_,V deri ..... fr•• dIiI. .... ,.: __... N'.p:eAd.. hcs· .\:I_ip
IMlIlsMIIllille.....Ii .. " Ii'" p .ban 1iI1 I , .....G••.•• IIIlIIIMo'.
r!l!jv••• ! .'111., 1II ......i... ba.n d' , Plud".,p. "'11. d

F. Unless otbmvise provided in Ihis amended permit,.n !be tams IDd cooditiont of this
amended penait shall remain effeclive for so 100S as the ameaded pemIit remains in effect or for so
long as any IUl: Of coastruetion authorized by this amcDded permit emil, whieheYcr islouger.
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G. Unless otherwise provided in this amended pennit, the IemIS and conditians of this
amended pennil shall bind all futl1l'e owners and tune po5sessotS of any legal interest in !he land
'llId shall run with the land.

H. Unless otherwise provided in this amended permit, any work authoriz.ed Ilerein shall be
complcled within !he time ijmits spe<:i1ied in this amended permit. or. if no time limi.u iUI:i specified
in the iIltJmded permit, within three years, If the worlc. is IKM complcted by the dale specificcl in the
amended pennit, or if no dale is specified, within three yellS from the date of the lUIIelIded pennie.
the amended. pennil shall becOIJlll null and void. If this arneoded pemUI becomes !lull IDd void for a
fuum to comply willi these time limiwions. any fill placed in f'llianee all this amended permic shall
be "'moved by the permillCe or its assignee vpon =eivin( writImIllOlilication by or OIl beb8Jf of
the Commission to remove the fill.

I. &c:epllS otherwise JU*d. violation ofany of lhe taml of this lIID9ded pemUt sbaIl be
grounds for mvocaEion. The Commj",ion may revoke my amended pemdI fOl" such vioIaIiorI der
a public hearia, heJcl on teU""'+1e notiee to the perrnia. or itI urianee if the llIIlCnded pemDt bu
been effectively assipled.. If the 'mencled permit is revobd. the CommiIaioa may deteuuiuc. if it:
deems appropri.IIa=. !hal: aU or pan: of Illy fill orsu_ p1.....t pwIIDd 10 this~t
sbaIl be maovcd by thl= penuilltie or its usigDee if the uDmcIed permil ba been ' .

]. This lUlllloded permit shlll1 DOt We effect IIllleu tbe pamiaee ex«1UeS the ori~of this
~md ad MumS kro the CommisaioD witbiD. 1m days aftathe dare oftbe m!!Jm~of
the permit. No wort sbaI1 be doDe UDtil the~ .is duly e:lteCUUld aDd
retumecl to me CottmWion.

K. Ally _ subject to die jurbdkcion oC the SaD Ji'I"Civo Bay CoaservariOll. aDd
Developmmt CoDlllliaioa under either the McAl="·PelriI Ad or die Subua Manh PR:scrvation
Act .u die time the pmait is piMlild Of~ shall ren:IIiD subjecI to u.. jurilldiQion
lIOlWilhstanlti"g the placemeu oCany fill Of the impleJ,.."........ of any subftantjll change in use
aulhorized by this _ded permit.

L. Ally area DOt sabjecllO die jurisdiction of the SaIl Fnncip' Bay CooservarioD mel
Dev~loPlDelll ColllZllissi.oa _ becomes. as a~ of any wott or ptojec:t auliloriMd in this
amended ~t, subject to tidII aaioa shaU become subjecl to the Commissioo's "bay" jurisdictiOll
wI' ,ulle 'me ef hilt nlidllo. ,. ••.

M. UiUesI the COI'IInlisIIioa. dim:a otherwiae.lbis In", ...... pamil sball beco'lle Dull aDd void
if any Jenn, staDdlnl condition. Of special condi.tioa of Ibis '"'CD'kd . dW1 be foIIDd illegal
or uneDfon:eab1e tIuouab the appliminD of stalWi••I'I,;,islnrive= COWl d 1 miualiOD. If
this ,,'''nded permit becomes nuIllIId void, ally lW or i1QiMWeo placed in relimceOll.IhiI
amended pemW sball be subject to lellIOYaI. by the peail:tiaEe or ia MlIipee if the IlD"'dcd pennie
has been assigDCd to the exlelIl tbIl: lbe Commissioa detamiDa ltIIl such removd is s.pptOptia1t.
luiy USC5 amhoriz:ed shall be l~mJjD."'" to the eXlelll1hlll1be Commission del:enDiDcs Ibal such
uses should be lerrpinalrd
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Executed ill San Francisco. California. on behalf of the San Francisco Bay ConservaliQll and
Development CorrunissiOll on the dare first above wriaen.

WIll. TI<AVIS
Executive Dim:tor
San FruleiS(:o Bay COllSCI'Valion and

Dewlopmmt Commission

By:

Eo,.
JSB/Jl/rr
oc: U. S. Army Corps of En&i&ten- Attn.: RepJatory FuDcDou Bnutd1

SuI ftanebeo Bay RqiolIII W_QuaIjCy CoIdroI BoIrd.
AUD.: C«Ii&:aIioD Scelioa

EDviroamaal ProIeetioa A.pD;y. AIm.: Oycle MoniJ, W.7·2
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GUIOElINES FOR PRIVA.TE USE OF puauc PAVilION Pe,,,,,t No, 19-8S"hh,bil E

Public U$O ol lie Pavilion l'Itvat. U... ollh. Pavilion
.....c.nlollll 01 hivo'. Use
01 Pavilion duIlng l\igh use

~Lice 01 use per year.
periods f;:::k.nd

daV./nI his).,..
20%

INum~~~_da)'Sa~
per Yelr {oruse oll~ blic
p.iviliOJl. Pu 292 7J

I NO'~:days/niatIlS· 10 be made
available for use ollhc , ] JJ%
Pavilion on aven.p: per
month from May Ihroullh
Oool<,

I ~munum no~~~~~~~~_
]dly$lnichts ror Public Use

in anv monlb
11'10. Ysln~hlS.

10~ made available or use
or !be Pavilion 0I:l avera"oe , 4 4U'1.
per mOJllb rrom November
Woolth April

·wcekellll nit:/lls:> Friday alld SalUrday; weekend day. = Salunlay alld SUlIl\ay

c

c
I, S<;0l1'. will 5ubmil a lJual1Crly caknl1ilr uf propuscd privale evems fur Pun appwvaL 'nk: evenlS calendar will ulCl",1c a 11111"

cSlim.l1C of each individWlI evcOl, includinll SCi-Up and la1ce-down lime.s OOIlSislem wilh eat:h cvent
2, 11le Pun wililransmit a copy of the approVl.ld qUlI'ICrly evenlS calendar 10 BCDC saaff for ils infonnalion_
3. 1be Port will closely mooilor the use of !he p;avilion ror privillc evenlS 10 ellSUCC cumpliaoce Wilh the 20-pcrccnl IIlJXIIHum 1'''oalC

usc limit.
4. 11le Pon will nol approve more Ihalllwu COllscculive private evcnt5 OIl any lime,
j. Sooll's will coordlnlle wilh Ihe Port's Markclinll DireclOr 10 e1imillllle conl1k:U betwccn pUV.lle eYen.. .100 .loy pllhh<: cven"
6. ScOll'S will 001 lower the fabric cUl1aios pllor lu une (I) hour "efore a privldC eVCIll .100 will n:tr.lCIIhe cunains Wlillio olle (J )

Ilour aflllr a privalC event
7 ScoU's will be n:sponsibl~ fur the repair and maim.:1IIIlCC of lbe paviliOll strucwre, lbe oUlduur tablcs aod ehails alllllh<:

llinoo:uJuS.
H '\cUll'. will be respoosillk fur the daily dean·up of the area b<,,>calb Ihe paviliun slruclure
9 :Ilic Pun, Scotl's and BCDC Slarf will review Ihcse lluidelines withio six (6) mooths of~ lirs! IlrJOalC eveOlIU dClefllllll<: II

,,1,I;I;,m,,II.,,i<1dincs alc rrce=ary.



c

c

~«

~."."""

I

"'" "F'""'". ",'''"..
""'"'0''''''' rtJ><

"-"-.,
~

(
(
(
(
(

(
(

(
(

•

•

•

•

88•

•

•

QtCAIll"S Il[STAUIlANI

•

..="=

.--
-" ...

Rn.....

"
",

•
I

_L-:!

-0-a-·...-.....-.-

-------

VLlON PLAN

••

----
-

.....-

.~,



jLEGEND

I,; ='" """-"" .toC<M
• <Mt;...., ...,...-

, -• ~ ...... ""u., -,
• ••"" IT.....• .'TgI'rt._
" .,__ JOVV, lClTll

" '''O'T. lIlT....
" ""' "UI_
'I "'l ........._ •• o-.L

" .."" IT. 00IIi
II ,," __, ..-" .QIO,-II w,.. __
11 Q, _ ..,..'......

ZIt OUI"-"'_·--

I

1

--

v v

-



&lHOEUNES FOil PIlNATE USE OII'tlIUC I'AVlOON Pwrnl No. 19"5--uhibit £

PubIIe Use of 1M PavIIoft f'dvcM Use of 1M PavIlion
Pare~ of P!ival. Use
of Pavillon duIlng IIIgh use

PfiIodI (w..kend

I.lgc of II5e per yw. d~:l/nl hh).,., .,.,
I Num ys ,v~1abk; ,

per yell' for .. of 1hc public
pavilioa. 292 13

INo. of.'
dalysinighU· 10 be made
IvailHlc for usc of the 6 ) lJ%
Pavilkm on .YCJIJC per
moolh from May throulh
00_
~IrllmumDO.

ldayshUghts for Public Ux
in an monlll
NO. nifthl5
10 lie made tvaibillie or use
of the Pavilion 00 ave~ , 4 4<J%
permo:u~n:m NOYClllller
throull'h l

.weeWId nighl5 = Friday aDd Saturday; weekend days =Silunboy and Sunday

c

c
I. ScOll'S will submil a quanerly calendar of proposed pRv'le evelll5 for Port approval. 100 evenlS calendar will indulk a (im~

c:sdm1lC ofeach individlllll evenl, includinS Xl-up arid lake-down limu «JllSi5Ienl wilh each evenl.
2. 1be Port will transPlit 'copy of the approved quarterly cvenlS calendar 10 BCDC Sl.t1J f(ll ilS informal ion,
3. 1br: Port will closely mooito:- the .. oflhe pavilion forprivale evenlS 10 ensurt compliance wilh the 2fl.percem ma~imum Jlnv"l~

IIIC IimiL
4. 1be Port wiD nol approve more than two consecutive privale CYellIS al any ti!mi.
S. ScoU's win COIXdinIIC with lhe Port's Markctilll DilecIOr IOdimlnalccool1iclS belween privalCeYel11S and any public evcnl5.
6. Scotl's wlllllOllower lhe fabric curtains prior 10 one (I) Iwur before I privlICeYellI and will reuacllhecunains wilhin unc (I)

hour a!ler a private evenl
7 ScOiI'S wiD be responsible fur tbe repair and mainlenllnCC of the pavilion SInlCtun:, Lhe ouldoof I.Ibk:s and chairs and 1I1~

bino<:ul&n,
II ScUll's wiU be responsible fOllhc daily d~an-up of lhe area bellGllh lbe pavilion SIlUClUrc,
9. TIle port, Scotl'S and BCDC' SlIft will review lbese guidebnes wilbin sill (6) montbs uf Ihe first priva~ ~VCnl to dc(cI",rr,~ II

~""irional euidclines are necessary.
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~ERMIT NO. 19·85
(Issued on March 13, 19&. A'
Amended Through S• .,..mb.r 14, 1995)
AM~NDMENT NO, EiGHT
(belullve 01 Amandm.." NOI. One,
Two, ond Three)

PORT OF OAKLAND

NOTICE OF COMPLETION AND DECLARATION OF COMPLIANCE

S'lll Francisco Bay Conservation
and. Development Commission
Thirty Van Ness Avenue. Room 2011
San Francisco. CA 94102

Ladies "rul Gentlemen:

You are hereby informed that the work authorized by the above-referenced amended permit
wa:;; completed on _

J IY.ve personally reviewed !he terms and conOilions of the amended. pennie. the final plans
approved by or on behalf of the Commission, and the completed. project and~by certify that the
project is in compliance with all rmms and condW.ons of the amended permit and conforms to the
plans j»'eviously reviewed and appfOved by or on behalf ohlle Commission. I further I;Cnify thai
all conditions ohlle amended permit, particularly with repnl to plan review, public access areas
and improvements. recordation. open space restrictions and other special COIKlitions have been
~.

l. , ' lleteby declare IIllder penalty of perjury that the foregoing is true and
CO=CI and that I! called upon to testify to the conlents of this notice. I would so testify.

Executed on this day of " 19_,

,,----------------------
California.

(1Il1O)



FIFTH SUPPLEMENTAL AGREEMENT

THIS FIFTH SUPPLEMENTAL AGREBMBNT, dated as of March 7, 1995
(the "Fifth Amended Lease"), by and between the CITY OF OAKLAND, a
municipal corporation, acting by and through its Board of Port
Commissioners, (hereinafter "Port'), and SCOTT'S JACK LONDON
SEAFOOD, INC., a corporation, (herein "Lessee" )

l'IHEREAS, the Port, as Lessor. and SCOTT'S JACK LONDON SEAFOOD,
INC., as Lessee, are parties to that certain Lease dated the April
9, 1987, recorded on September 9, 1988, as Document Number 88
237370 of the Official Records of Alameda county {said Lease, as
previously amended, is herein called "the Lease"); and

WHEREAS, the Port and Lessee wish to amend the Lease to
provide for a rental credit to Lessee in exchange for Lessee
installing an addition to the existing fire sprinkler system for
the lease premises, which will also cover the adjacent public
access walkway;

NOW, THEREFORE, the port and Lessee agree as follows:

1. Rental Credit

Section 4.6 is hereby added to the Lease to read as
follows:

'4.6. Rental Credit For Addition to
Sp¥inkler System: If the Board of Port
Commissioners approves by resolution a
building permit for an addition to Lessee's
sprinkler system, which covers areas within
the restaurant on the Premises (including the
attic and underfloor) and underneath the
restaurant building, the wharf facility on
which the restaurant facility is located, and
the Port's public access walkway adjacent to
the Premises, and including installation of a
new fire hose cabinet on the exterior of the
restaurant building at the public access
walkway, and in said resolution the Board
expressly approves a rental credit as provided
in this Section 4.6, then Lessee shall be
entitled to a rent credit as follOWS:



v

r.}
be $19,859.50;

v

The total rent credit shall

Ib) The romt credit shall be
taken in three annual installments of
$6,619.83 each on May 1, 1995, May 1. 1996 and
May 1, 1997, or such later date as may be
required by paragraph (dl below;

Ie) The rent credit shall not
begin until installation of the addition to
Lessee's sprinkler system is complete and
operational, as determined in writing by the
Port's Director of Commercial Real Estate; and

(dl If at the time a rent credit
is scheduled under paragraph (b) above, any
default described in a notice of default from
the Port to Lessee under this Lease is not
cured, the rent credit shall be delayed and
may be taken only when all defaults described
in all notices of default from the Port to
Lessee under this Lease have been cured.

"Lessee shall maintain and repair the
addition to the sprinkler system, whether
located within or outside the Premises, at no
cost or expense to the Port, upon the same
terms and conditions that Lessee is required
to maintain and repair the Premises under this
Lease. "

000'I'I"'0 "..,. "'*"'"' .UOOO<>. 01<:,....... _..-.............,. ...
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2. Leasa In Effect

v

Except as provided in this Agreement,
previously amended, is hereby ratified, confirmed

the Lease, as
and approved.

-'.

IN WITNESS WHEREOF, the parties hereto have caused
these presents to be executed the day and year first above written.

CITY OF OAKLAND. a municipal
corporation, acting by and
through its Board of Port
,0m~iSSiO•

By ~::..:
xecutIVe D1rector

SCOTT'S JACk LONDON SEAFOOD, INC.,

,y'Qg~"~~.Q&L
>-. Go... \1... L-->,,"

Print or Type Name I

At test "''1-~-'"~~~..,-2=+~b''''>O,,"''-
(Signature)

;Tit? /'Al11'+ .5. 8.;; iVA--vl J>€-5:.
(Print or Type Name)

THIS AGRl!l1!lMENT BEALL NOT
BE VALID OR EFFECTIVE FOR
ANY PURPOSE UNLESS AND
UNTIL IT IS SIQNBD BY THE
PORT A'l"I'ORNXY.

Approved
legalit
of _~

Port

Port Resolution No. 95102

0«r\'T"' """" """"""' SUJOOO • ...,.
"1"1'II .."............ ... I
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PORT OF~ - OPFICIAL UySINESS
""""""'" _UO TO •• _., """.. GOVD>IIIDI'r
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FIPTlI SupPLBMEl!TAL AG1l.BBMENT

Between

PORT OF 0AltLAND

"'"
SCOTT'S JACK LONDON SIAFOOD, :INC ••

II. Corporation

Dated

March 7, 1995
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THIS FIPTH SUPPLBKBHTAL AGRBBMBII'r AHD ESTOPPEL (this "Aqr.a
ment"), dated as of .Tuly 1, 1993 ("Effective Date-), is by and
between the CITY OF OAItLAHD, a municipal corporation, acting by and
through its Board of Port Commissioners, hereinafter called the
"Port" or "Lessor", and OULAIID PeRTSIDB ASSOCIATES, a California
limited partnership, hereinafter called "Leasee" or "OPA".

A. Lessor and Lessee are parties to that certain Lease (as
such Lease has been, is hereby, or may hereafter b<a amended,
modified or supplemented, the "Lease") dated .Tuly 21, 1987 and
recorded August 5, 1987, in the Official Records of Alameda County,
California (the "Official Records-) as Instrument No. 87-219659,
which lease has been supplemented and amended by that certain First
Supp1elllental Agreement dated April 5, 1988 and recorded .Tune 22,
1988 in the Official Records as In...trument Nc. 88-148838 (the
"First Supplelllental Agreement"), by that certain Second SupplelllEln
tal Agreelllent dated November I, 1988, and recorded .Tanuary 3, 1989,
in the Official Records as Instrument No. 89-000921 (the "Second
Supplemental Agreement"), by that certain Third Supplelllental
Agreelllent and Estoppel (Scott's Block Lease) dated December 20,
1991, and recorded December 20, 1991, in the Official Records as
Instrument No. 91-338211 (the "Third Supplemental Agreement-) and
by that certain Fourth Supplemental Agreement (Scott's Block Lease)
dated March 24, 1992, and recorded May 13, 1992, in the Official
Records as Instrument No 92-148908 [the "Fourth Supplemental
Agreement"}. All initially capitalized teI1lls used in this
Agreement and net specifically defined shall have the meanings
given such tel"llls in the Lease unless the context herein clearly
requires otherwise.

B. As referenced in the First Supplemental Agreement,
Bankers Trust COTllpany, a New York banking corporation ("Bank") has
made a term and construction loan to Lessee (the "Loan-), which
Loan is secured by, among other things, (i) that certain Construc
tion and Term Loan Deed of Trust and Security Aqreement with
Assignment of Rents and Fixture Filing dated as of .Tune 21, 1988
(as amended to date and concurrently herewith, the "Deed of Trust")
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(3) of this Section 18 hereinabove set forth, Lessee may encumber
the saia trade fixtures, equipment and other personal property
with a security device securing an indebtedness not in excess of
the amount which would be permitted under said Items (2) and (3)
hereof.

19. Assignment and SUblettinq: Except as hereinafter
expressly prOVided, Lessee shall not, either directly or
indirectly, voluntarily or involuntarily, assign, hypothecate,
encumber or transfer this Lease or any interest therein or sublet
the whole or any part of the demised premises, or license the use
of same, or suffer any other person or entity to occupy. use or
manage (except management by Lessee's employees) the same, in
whole or in part, without the prior written consent of Lessor
evidenced by resolution of its Board of Port Commissioners.
Neither this Lease nor any interest therein shall be assignable
or transferable in proceedings in attachment, garnishment Or
execution against Lessee, or in voluntary or involuntary proceed
ings in bankruptcy or insolvency or receivership taken by or
against Lessee or by any process of law (including, without limi
tation, the transfer of this Lease or any interest therein by
testacy or intestacy), and possession of the whole or any part of
the demised premises shall not be divested from Lessee in such
proceedings or by any process of law, Without the prior written
consent of the Port evidenced by resolution of its Board of Port
Commissioners, No occupancy or use of the demised premises by
any prospective transferee, sublessee, or assignee shall occur
before the port's written consent to the transfer, sublease, or
assignment. Any breach of the provisions of this Section shall
constitute a default and shall cause this Lease to terminate
immediately at the option of the port Without further notice to
Lessee. Lessee shall not be deemed to be in default if Lessee
causes an attachment or execution to be removed within ten (10)
days of levy, or if LeSSee causes an involuntary proceeding in
bankruptcy to be dismissed or receiver to be removed within
thirty (30) days of the date of commencement of said proceeding
or appointment of said receiver.

Lessee may Without further consent of the Port
assign its interest in this Lease as Lessee to Bayside Hosts,
Inc.

NotWithstanding the provisions of this section 19
hereinabove set forth, the Port agrees that it will not unreason_
ably withhold its consent to assignment of this Lease by Lessee
if the proposed assignee's operating entity has a similar net

- 33 -
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woz:-th to: Lessee's operating entity's net worth (adjusted for
inflation) at the commencement of the term of this Lease or
Lessee's operating entity's net worth at the time of proposed
assignment, whichever is greate!:", and the proposed assignee has a
substantially similar operational ability to Lessee's. It is
understood and agreed that notwithstanding the Port's consent to
any such assignment, the provisions of Sections 4.1.2 and 4.5
hereof relating to adjustment of the minimum rental and incz:-ease
in the performance deposit shall apply to such assignment, other
than an aSSignment to Bayside Hosts, Inc.

A prohibited assignment within the meaning of this
Section 19 shall include, but is not limited to, the following:

(1) If Lessee is other than a corpor!ltion, the
transfer of the Lease or any of Lessee's interests therein to a
corporation that is not wholly owned by Lessee;

(2) If Lessee consists of more than one person or
entity, or a combination of a person or persons and an entity or
entities, a purported assigmnent. voluntary, involuntary, or by
operation of law of any interest in the Lease fran one or more
such persons or entities, to any other person or persons or enti
ty or entities whether or not such other person or persons or
entity or entities are Lessees;

change,
general

(3) If Lessee is a partnership, a withdrawal or
voluntary, involuntary, or by operation of l!lw, of any
partner, or the dissolution of the partnership;

(4) If Lessee is a corporation, any dissolution,
merger, consolidation, or other reorganization of Lessee, or the
sale or other transfer of a controlling percentage of the capital
stock of Lessee, or the sale of more than fifty percent (50%) of
the value of the assets of Lessee whether in one conveyance Or
cumulatively in the aggregate in more than one conveyance. The
phrase "controlling percentage" means the ownership of, !lnd the
right to vote, stock possessing at least fifty percent (50%) of
the total combined voting power of all classes of Lessee's
capital stock issued, outstanding, and entitled to vote for the
election of directors. This section (4) shall not apply to a
corporation the stock of which is traded through an exchange or
over the counter.

- 34 -
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The Port's consent to or waiver of its option to
terminate this Lease in the event of a default on account of, any
assignment, transfer-, occupation or use requiring prior written
Port consent shall not be constI;ued or deemed to be a watVel' of
the restrictions he/;einabove contained or to be II consent to or
waiver of objections to any subsequent assignment, transfer or
occupation or use by another person.

Lessee and the Port acknowledge and agree that the
rights retained by and granted to the Port pursuant to this
section constitute a material part of the consideration for
entering into this Lease and constitute a material and substan
tial inducement to the Port to enter into this Lea;;e at the
rental, for the terms. and upon the other covenants and
conditions contained in this Lease, and that the acceptability of
Lessee, and of any sublessee, assignee or other transferee of any
right or interest in this Lease, involves the exercise of broad
discretion by the Port in promoting commerce, navigation and
shipping in the Port Area of the City of Oakland.

Lessee agrees that as a condition to the Port's
consideration of any request by Lessee for each proposed sub
lease, assignment, or other transfer that Lessee shall deliver to
the Port a nonrefundable processing fee of not less than One
Hundred Dollars ($100.00). The port's Director of Properties, or
such other Port representative designated from time to time by
the Port's Executive Director, may within ten (10) days of
receipt of said fee give to Lessee notice that said fee shall be
increased by a sum, not to exceed an additional Four Hundred
Dollars ($400.00), that said Director or such other designated
representative may in his discretion determine is necessary to
cover the anticipated Port administrative costs and expenses,
including labor, in processing and investigating Lessee's
request. Lessee agrees that unless and until said fee, and any
request for such additional fee, is delivered to the Port, Lessee
shall be deemed to have made no request to the Port to assign Or
sublease. The minimum and maximum fees Shall be adjusted upon
the commencement of each successive year of this Lease, in the
same percentage as the change in last Consumer Pr ice Index pub
lished prior to the date of each succeeding one year period from
the last such index published prior to the commencement of the
term of this Lease; provided that in no event shall the adjusted
fees be less than the theretofore existing fees.

- 35 -
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In "ddltion, the parties hereto each agree that
Lessee's request for consent to any proposed sublease, assignment
or other transfer shall not be deemed to have been submitted to
the port unless and until Lessee, except as and to the extent
excused in writing by the Port's Dlrectot" of Properties, shall
have submitted to the Port, in writing, the following information
and documents,

(1) The name of the proposed subtenant, assignee
or ather transferee;

(2) The nature of proposed subtenant's or assig
nee's business to be carried on in the premises;

(3) Each of the terms and provisions of the pro
posed sublease, assignment or transfer, including without limita
tion the full consideration for such SUblease, assignment or
transfer;

(4) A b~lance sheet of the proposed subtenant or
ass:ignee as of ~ date w:i th:in at least ninety (90) days of the
request for the Port's consent;

(5) St~tements of income or profit and loss of
the proposed subtenant or ~ssignee for the two (2) year period
preced:ing the request for the Port's consent;

(6) A statement in reasonable detail as
busineSS experience of the proposed subtenant or assignee
the f:ive year period preced:ing the request for the
consent;

to the
during
port's

(7) such other information and documents relating
to the proposed sublessee's or assignee's business, experience,
finances as the Port may request.

It is understood and agreed that the port's
consent to a requested sublease, ass:igrument or other transfer, if
said consent in the Port's sole discretion is granted, shall not
be granted unless and until the Port receives each of the
following:

(1) In the case of a proposed assignment, a full
and complete executed copy of all documents to effectuate the
assignment, together w:ith a document in recordable form whereby
the proposed assignee shall expressly assume all the covenants
and condit:ions of this ~ease;
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(2) In the case of a proposed sublease, a full
and complete copy of the executed sublease, which sublease shall
contain a provision, satisfactory to the Port and to each
leasehold mortgagee having an interest at the time the sublease
is executed, requiring sublessee to attorn to the Port or, in the
event of any proceeding to foreclose any leasehold mortgage, to
the leasehold mortgagee, or any person designated in a notice
from leasehold mortgagee, if Lessee defaults under this Lease end
if the sublessee is notified of Lessee's default and instructed
to make sublessee's rental payments to Lessor or leasehold
mortgagee or designated person as in this section.

Lessee shall not accept, directly or lnd:irectly,
more than three (3) months' prepaid rent from any sublessee and
said copy of the executed sublease shall recite this restriction
and sublessee's acknowledgment of the same.

(3) In the case of any other proposed encumbrance
or proposed trl!.nsfer, a full and complete executed copy of all
documents to effectuate the encumbrance or transfer, which docu
ments shall incorporate directly or by reference all of the
provisions of this Lease.

Unless otherwise provided by resolution adopted by
the Board of Port Conunissioners, no subletting or assignment,
even with the Port's consent, shall relieve Lessee of its rental
or other obligation to be performed by Lessee hereunder, and
Lessee shall continue to be liable as a principal and not as a
guarantor or surety, to the same extent as though no assignment
or subletting had been made,

Lessee immediately and irrevocably assigns to the
Port, as security for Lessee's obligations under this Lease, all
rent from any subletting of all or a part of the premises as
permitted by this Lease, and the Port, as assignee and as
attorney-in-fact for Lessee, or a receiver for Lessee appointed
on the Port's application, may collect such rent and apply it
toward Lessee's obligations under this Lease; except that, until
the occurrence of an act of default by Lessee, Lessee shall have
the right to collect such rent.

Lessee agrees that it shall immediately notify the
Port in writing of any cancellation or surrender of any
sublease. No modific",tion of any sublease, assignment or other
transfer after the Port's initi",l consent shall be effective
without the prior written approval of the port as evidenced by
resolution of its Board of Port Commissioners.

'7 -
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It is understood and agreed that Lessee may, with
the prior wcltten consent of the Port evidenced by resolution of
its Board of Port Commissioners, assign, transfer, mortgage or
encumber Lessee's interest in the demised premises under this
Lease and leasehold estate hereby created, to a lender on the
security of the leasehold estate, and Lessee may execute any and
all :instruments in connection therewith necessary or proper to
complete any such loan and perfect the security therefor to be
given such lender. Any such lender shall_ have the right at any
time during the term hereof and while this Lease is in full force
and effect: (a) TO do any act or thing required of Lessee here
under and all such acts or things done hereunder shall be as
effectlve to prevent a forfelture of Lessee's rlghts hereunder as
if done by Lessee; and (b) to realize on the security of the
leasehold estate and to acquire and succeed to the interest of
the Lessee hereunder by foreclosure or by a deed or assignment
given in lleu of foreclosure and thereafter <!It such lender's
option to conveyor assign the interest in or title to this
leasehold estate to any other person subj act to all the terms,
conditions and covenants of thls Lease. Upon receipt of written
request, the Port shall confirm in writing to any such lender the
rights of such lender granted under this section.

Two (2) copies of any and all security devices or
instruments shall be flled with the Port prior to the effective
date thereof, and the Lessee shall give to the Port prior written
notice of any ch<!lnges or amendments therein.

20. Haz<!lrdous Substances: No goods. merch<!lndise or
material shall be kept, stored or sold in or on said demised
premlses which are in any way explosive or hazardous; and no
offensive or dangerous trade, business or occupation sh<!l.ll be
carried on therein or thereon, and nothing shall be done on said
premises other than <!IS is provided for in Section 3 of this Lease
whlch will increase the rate of or suspend the lnsurance upon
s<!lid premises or other structures of the Port; and no machinery
or apparatus shall be used or operated on said demised premises
which will in any way injure said premises or adjacent buildings;
provided, however, that nothing in this Section contained shall
preclude Lessee from bringing, keeping or using on or about said
premises such materials, supplies, equlpment and machinery as are
appropriate or customary in carrying on its said business, or
from carrying on its business in all respects as is generally
usual.
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21. Forfeitures: It is mutually covenanted and agreed
and this Lease is made upon the condition that if the rents OJ;
other sums which Lessee herein agrees to pay, or any part
thereof, shall be unpaid on the date on which the same shall
become due, or if default be made in any of the terms, agree
ments, conditions or covenants herein contained on the part of
Lessee, or should Lessee abandon and cease to use the premises
for a period of fifteen (15) days at anyone time except when
prevented by fire, earthquake, wars, strike or other Clllamity
beyond its controL then and in any such event, at its option,
the port may declare this forfeited, whereupon all improvements
of every kind and description shall. at the option of the Port,
be forfeited to and become the property of the Port, and the Port
may exercise all rights of entry and re-entry upon the demised
premises.

Lessee shall not be considered to be in default
until the expiration of three (3) days (in the case of a failure
in the payment of rent or other sums herein provided to be made
by LeSsee) or fifteen (15) days (in all other instances) after
written notice by the Port to Lessee (and to any mortgagee or
other lienholder who may have a leasehold mortgage or other lien
on the Lease and to any trustee to whom the leasehOld created
hereby may have been assigned under a trust indenture and who
shall have requested, in writing, the Lessor for such notice
specifying the address to which said notice shall be sent) and
if, during such three (3) or fifteen (1S) day period, as the case
may be, such failure or condition in violation of the provisions
of this Lease shall have been cured or Obviated by Lessee or any
such mortgagee or other lienholder or trustee (Lessor hereby
agreeing that said mortgagee, lienholder or trustee shall have
said right), then upon payment performance or satisfaction of
such term, covenant or condition, any right of the Lessor to
terminate this Lease or re-enter upon the demised premises by
reason of such failure Shall cease.

Lessor shall not declare if within such three (3)
or fifteen (IS) day period, as the case may be, the mortgagee or
other lienholder or trustee commences an action to obtain posses
sion of said premises, including the appointment of a receiver,
or institutes foreclosure proceedings to sell the interest of
Lessee at foreclosure sale, or acquires title to the interest of
Lessee by deed or assignment in lieu of trustee's sale or
foreclosure proceedings, and thereafter diligently proceeds in
good faith to cure such failure or condition in violation of the
provisions of this Lease; provided, however, that the rental
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agreed to be paid under this Lease is paid and
covenants of Lessee hereunder which are capable
performed by such mortgagee, lienholder or trustee
fully performed.

Any purchaser at a trustee's sale or foreclosure
sale, 01:", in case a deed or assignment 1s executed in lieu of
trustee's sale or foreclosure proceedings, the new owner shall
have the same right to cure any default as is given to Lessee.

If Oloy condition which would entitle the Port to
declare a default is of such nature that it cannot be remedied
within fifteen (15) days, such declaration of default, termina
tion and right of ra-entry, or other rights of Lessor, shall be
postponed as long as the Lessee or any such mortgagee or other
lienholder or trustee shall have commenced the elimination of
such condition Within said fifteen (15) days and shall then be
continuously and diligently proceeding in good faith to cure the
same.

22. Right of EntrY as Agent: In any and all cases in
which provision is made herein for the termination of this Lease,
except by forfeiture, or for exercise by the Port of right of
entry or re-entry upon said premises, or in case of abandonment
or vacating of the premises by Lessee, and the Port may not elect
to invoke a forfeiture of said Lease, Lessee hereby irrevocably
appoints the Port the agent of Lessee to enter upon said premises
and remove any and all persons and/or property whatsoever situ
ated upon said premises, and place all or any portion of said
property, except such property as may be forfeited to the Port,
in storage for account of and at expense of Lessee; and in such
case the port may relet the premises upon such terms as to it may
seem fit, and if a sufficient sum shall not thus be realized
after paying expenses of such reletting and collecting to satisfy
the rent and other sums herein agreed to be paid, Lessee agrees
to satisfy and pay any deficiency, and to pay expenses of such
re1etting and collecting. Lessee hereby exempts and agrees to
save harmless the port from any cost, loss or damage arising out
of or caused by any such entry or re-entry upon said premises
and/or the removal of persons and/or property and storage of such
property by the Port or its agents.

23. Surrender and Holding Over: Lessee covenants that
at the expiration of the term of this Lease or upon its earlier
termination it will quit and surrender said premises in good
state and condition, reasonable wear and tear and damage by the
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elements excepted. The Port shall have the right upon such
termination to enter upon and take possession of all said
premises. Should Lessee hold over the use of said premises after
this Lease has been terminated in any manner, such holding ovec
shall be deemed merely a tenancy from month to month and at a
rental to be fixed by the Port, payable monthly in advance, but
otherwise on the same terms and conditions as herein set forth.

It is understood and agreed that nothing contained
in this Lease shall give Lessee any right to occupy the demised
premises at any time after expit"ation of the term of this Lease
or its earlier termination, and that this Lease shall not create
any right 1n Lessee for relocation assistance or payment from the
Port upon expiration of the term of this Lease or upon its earli
er termination or upon the termination of any hOldover tenancy
pursuant to this section. Lessee acknowledges and agrees that
upon such expiration or termination, it shall not be entitled to
any relocation assistance or payment pursuant to the provisions
of Title I, Division 7, Chapter 16, of the Government Code of the
state of california (Sections 7260 et seq.) with respect to any
relocation of its business or actiVities upon the expiration of
the term of this Lease or upon its earlier termination or upon
the termination of any holdover tenancy pursuant to this section.

24. Duty to Guard GOods: Lessee shall assume the
responSibility for the guarding and safekeeping of and risk of
loss to all property, stock merchandise and equipment stored or
located upon or used in connection with the said premises.

25. waivers: No waiver by either party at any time of
any of the terms, conditions or covenants or agreements of this
Lease or of any forfeiture shall be deemed or taken as a waiver
at any time thereafter of the same or of any other term, condi
tion or covenant or agreement herein contained, nor of the strict
and prompt performance thereof. NO delay, failure or omission of
the Port to re-enter the demised premises or to exercise any
right. power or privilege, or option, arising from any default,
nor any subsequent acceptance of rent then or thereafter accrued
shall impair any such right, power, privilege or option or be
construed a waiver of any such default or relinquishment thereof.
or acquiescence therein, and no notice by the Port shall be
required to restore or revive time as of the essence after waiver
by the Port of default in no one or more instance. No option.
right, power. remedy or privilege of the Port shall be construed
as being exhausted by the exercise thereof in one or more
instances. It is agreed that each and all of the rights, powers.
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options or remedies given to the Port by this Lease are cumula
tive, and no one of them shall be exclusive of the other or
exclusive of any remedies pI"ovided by law, and that exercise of
one right, power, option Or remedy by the Port shall not impair
its rights to any other right, power, option or remedy.

26. Right to Inspect Premises: The Port or its duly
authorized representatives, or agents and other persons for it.
may enter upon said premises at any and all reasonable times dur
ing the term of this Lease for the purpose of determining whether
or not Lessee is complying with the tams and conditions hereof
or for any other purpose incidental to rights of the Port.

27. Agent for Service of Process: It is expressly
agreed and understood that if Lessee is not a resident of thiS
state, or is an association or partnership without a member or
partner resident of this state, or is a foreign corporation, then
in any such event Lessee shall file With the Port a designation
of a natural person residing in the County of Alameda, state of
California, giving his name, residence and business address as
his or its agent for the purpose of service of process in any
court action between him or it and the Port arising out of or
based upon this Lease, and the delivery to such agent of a copy
of any process in any such action shall constitute valid service
upon such Lessee; and it is further expressly agreed, covenanted
and stipulated that if for any reason service of such process
upon such agent is not possible, then in such event Lessee may be
personally served with such process out of this state, and that
such service shall constitute valid service upon such Lessee; and
it is further expressly agreed that Lessee is amenable to the
process so served, submits to the jurisdiction of the court so
acquired, and waives any and all objection and protest thereto.

26. Automobile parking: Lessee shall have and is
hereby granted a nonexclusive right or license to use, in conunon
with others, automobile parking areas provided by the Port in the
vicinity of the demised premises for the parking of automobiles
of its patrons and customers, it being understood and agreed,
however, that the Port may at any time, Without notice, close any
of the said automobile parking areas, assign a particular area
for parking of Lessee's customers, make a charge for the privi
lege of parking therein, restrict or limit such parking or devote
such parking areas to other uses.
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Lessee shall participate in the Port's established
and controlled parking validation program and shall purchase
validation stickers or participate in such other comparable park
ing validation program as the Port may establish.

29. Trade Names: The name or names under "hieh
Lessee shall elect to operate the restaurant and cocktail lounge
shall be subject to the prior written approval of the Port's
Executive Director, which approval shall not be unreasomably
withheld. Lessee agrees to operate the restaurant and cocktail
lounge only under the name so <!lpproved; provided, that Lessee
shall initially use the name "Scott's Seafood Grill and Bar- foe
said restaurant and cocktail lounge without further approval of
the Port's Executive Director. Lessee shall not maintain.
oper",te or authori",e by franchise any simil"'r facility in the
City of Oakland or in the East Bay Area within 10 miles of the
demised premises under any name or names the same or similar to
the name under which the facility constructed hereunder is
maintained and operated.

30. Disposal of Trash and Garbage: Lessee agrees to
handle and dispose of its trash, garbage and refuse in a sanitary
manner and not to pile any boxes, cartons, barrels, trash, debris
or refuse in or about the demised premises. Lessee shall proper
ly screen its refUse containers from public view.

31. Licenses and Permits: Lessee agrees to m",i.lltain,
at its own expense, throughout the term of this Lease, any neces
sary liquor licenses or permits upon the demised premises and any
other licenses or permits required for the conduct of Lessee's
business activities on the demised premises.

32. Fumes and Odors: Lessee agrees to conduct its
operations upon the demised premises and to use the most ~dern
equipment available so as to reduce to the minimum that is rea
sonably practicable the emanation from the demised premises of
fumes and odors.

33. Annoying or Injurious Conduct: Lessee shall not,
Without the advance written consent of the Port, install any
exterior decorations or painting or inst",ll any radio or teleVi
sion antennae, loudspeakers, sound amplifiers, or any devices on
the exterior walls of the demised premises. No loudspeakers,
radios or other means of broadcasting to be heard outside the
demised premises shall be used by Lessee. Lessee ShOlll not use
any false or misleading advertising, or engage in any Wlfair
trade practices injurious to other tenants of the Port.
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34. Waiver of Claims: The Lessee hereby waives any
claim against the City of Oakland, and the Board of Port
Commissioners, its officers, agents or employees. for damage Or
loss caused by any suit Or proceedings directly Or indirectly
attacking the validity of this Lease, or any part thel;eof, Or by
any judgment Or award 1n any suit or proceedings instituted by a
party other than the Port directly QC indirectly attacking the
validity of this Lease, or any part thereof. Or by any judgment
or award in any suit or proceeding declaring this Lease null,
void or voidable, or delaying the same, or any part thereof, from
being carried out.

35. Extensions of Time: The Port shall have the right
to grant reasonable extensions of time to Lessee for any purpose
or for the performance of any obligation of Lessee hereunder.

36. successors: Each and every of the provisions.
agreements, terms, covenants and conditions herein contained to
be performed, fulfilled, observed and kept shall be binding upon
the successors and assigns of the parties hereto, and the rights
hereunder, and all rights, privileges and benefits arising under
this Lease and in favor of either party shall be available in
favor of the successors and assigns thereof, respectively;
provided no assignment by or through Lessee in violation of the
provisions of this Lease shall vest any rights in such assignee
or successor.

37. Board of Port CoImIissioners: The term "Board of
Port Commissioners" as used in this Lease shall mean the
department of the City of Oakland presently operating under such
name and as presently constituted, or any successor thereof.

38. Time of Essence: Time is hereby expressly
declared to be of the essence of this Lease.

39. Notices: Any notice required or permitted to be
given Lessee may be given to it at 73 Jack London Square,
Oakland, california 94607; provided, however, that if Lessee
shall give notice in writing to the Port of any change in said
address, then and in such event such notice shall be given to
Lessee at the changed address specified in such notice. Any
notice permitted or required to be served upon the port may be
served upon it at 66 Jack London Square, Oakland, California
94607; provided, however, that if the Port shall give notice in
writing to Lessee of any change in said address, then and in such
event such notice shall be given to the Port at such substituted
address.
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40. Equal Opportunity; Nondiscrimination:

A. Equal Opportunity and Nondiscrimination: In
furtherance of the Port's long-standing policy to insure that
equal employment opportunity is achieved and nondiscrimination is
guaranteed in all Port-related activities, it is expressly under
stood and agl;eed with respect to Lessee's activities upon the
premises:

(1) That Lessee shall not discriminate against
any employee Or applicl:lot for employment because of race, color,
religion, sex. national origin, age, physical handicap, or
veteran's status. Lessee shall take affirmative action to ensure
that applicants and employees are treated fairly. Such action
shall include, but not be limited to the following: employment,
upgrading, demotion, or transfer; recruitment or recruitment
advertising; ~ayoff or termination; rates of payor other forms
of compensation; and se~ection for training, including appren
ticeship. Lessee agrees to post in conspicuous places, avai~able
to employees and applicants for employment, notices to be
provided by the Port's Equal Opportunity Employment Officer
setting forth the provisions of this section.

(2) That Lessee shall, in all solicitations or
advertisements for employees placed by or on behalf of Lessee,
state that all qualified applicants wil~ receive consideration
for employment without regard to race, color, religion, sex,
national origin, age, physical handicap, or veteran's status.

(3) That Lessee will send to each labor union or
representative of workers With which he has a co~lective bargain
ing agreement or other contract or understanding, a notice, to be
provided by the Port's Equal Opportunity Employment Officer,
advising the labor union or workers' representative of the
Lessee's commitments under this section, and shall post copies of
the notice in conspicuous places available to employees and
applicants for employment.

(') That Lessee shall not discriminate by
segregation or otherwise against any person or persons because of
race, color, religion, sex, age, national origin, physical
handicap, or veteran's status in furnishing, or by refusing to
furnish, to such person or persons the use of any public facility
upon the Premises, including any and al~ services, privileges,
accommodations, and activities provided thereby.
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(5) That Lessee shall maintain work force r.-ecords
showing male, femOlle and minority employees by job category and
similar information with respect to new hires and shall permit
the Port's Equal Employment Opportunity Officer to inspect such
records at all reasonable times and not less than annually and
shall submit a summary of such information annually on a form
provided by the port.

(6) That Lessee shall undertake the steps outlined
in its affirmative action program attllched hereto as Exhibit ~C"
and by this reference incorporated herein to promote effective
utilization of minorities, women, handicapped persons, and
veterans. Any change(s) in the Lessee's afflcmative action pro
gram approved by an appropriate federal or state agency or
required as a result of a court order sh~ll be submitted to the
Port within thirty (30) days after the approv~l or order, and
sh~ll be complied with by Lessee. Such ~ffirmative action pro
gram ~nd such ch~nges thereto shall be ~ccorded the same level of
confidentiality ~s provided for by the st~te or federal regula
tions or court order under which it was originally submitted.

(7) That Lessee's noncompliance with the provision
of this section shall constitute ~ material breach of this
Lease. In the event of a breach of any of the above-stated
nondiscrimination and ~ffirmative action covenants, the Port
shall have the right to consider but not be limited to the
following:

(i) Terminate this Lease pursuant to Section
20 hereof and to re-enter and possess s~id land and the facili
ties thereon, and to hold the same as if this Lease had never
been made without liability therefor; or

covenants.
(11) Seek judicial enforcement of said

(8) The port sh!lll ~ssist Lessee in preparing the
required affirmative ~ction program to secure equal employment
opportunities, whenever such assistance would be beneficial and
shall be available to advise and counsel Lessee in the implemen
tation of Lessee's Affirmative Action Program.

41. Employment Resources Development Program: It is
further expressly understood and ~greed with respect to Lessee's
activities upon the demised premises:
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(1) That Lessee shall cooperate in implementing
the goals of the Port's Employment Resources Development Program,
hereinaftec called the nERDP", as set forth in Port Resolution
No. 26291, as amended. Lessee understands the Port's "ERDP"
seeks to address the needs of port tenants for a qualified work
force and the needs of Oakland's chronically unemployed and
underemployed for employment, by identifying employment opportu
nities, by providing employment training and counseling for
persons seeking such opportunities and by facilitating the
employment of those persons qualified to fill the jobs
identified;

(2) That Lessee understands that cooperation in
implementing the goals of the Port's ERDP involves considering
Port ERDP referrals consistent with relevant state and federal
anti-discrimination regulations seeking to insure equal employ
ment opportunity;

(3) That Lessee shall provide copies of all soli
citations or advertisements for employees placed by or on behalf
of Lessee to the Port's Bxecutive Director or his designee, so
that the Port may assists in providing Lessee With the names of
qualified unemployed and underemployed residents of Oakland and
others, including minorities. women, physically handicapped
persons. and veterans seeking such employment or training oppor
tunities through the Port's ERDP efforts.

42. Quiet Possession: Lessee. upon performing its
obligations hereUnder, shall have the quiet and undisturbed
possession of the demised premises throughout the term of this
Lease.

43. Attorneys' Fees and costs: If the Lessee or the
Port commences any action or proceeding against the other arising
out of or in cOlUl.ection with this Lease. the prevailing party
shall be entitled to have and recover from the losing party rea
sonable attorneys' fees and costs of suit. The Port shall also
be entitled, at the election of the Port, to have and recover
from Lessee all other reasonable costs and expenses associated
with the port's enforcement of the provisions of this Lease.

44. Force Majeure: If either party hereto shall be
delayed or hindered in or prevented from the performance of any
act required hereunder by reason of strikes, lockouts, labor
troubles, inability to procure material. failure of power,
restrictive governmental laws or regulations. riots. insurrec
tion. war, or other reason of a like nature not the fault of the
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party delayed in performing "'ork or doing acts required under
this Lease, the period for the performance of any such act shall
be extended for a period equivalent to the period of such delay.

45. Tidelands, This Lease and the Premises hereby
demised shall at all times during the term of this Lease be
subject to the limitations, conditions, restrictions and
reservations contained in and prescribed by the act of the
r.egislature of the State of California entitled, "An act to
transfer to the City of Oakland a surface easement over certain
tide and submerged lands and to define the powers and duties of
the City in relation thereto fi

, approved June 13, 1941 (statutes
1941, Chapter 720), and the Charter of the said City.

46. Termination of Prior Lease: Upon the date of
commencement of the term of this Lease that certain Lease between
the Port and Lessee, as successor to PORTOAK CORP., a corpora
tion, dated the 1st day of March, 1966 and recorded that 12th day
of April, 1966 in Reel 1747, Image 254, Official Records at
Alameda County, California, shall terminate; provided that such
termination shall not effect liabilities of the parties hereto
which accrued prior to such termination.
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47. Agreement in Quintuplicate: This agreement is
executed in quintuplicate, each copy of which shall be deemed an
original.

IN WITNESS WHEREOF, the parties hereto
these presents to be executed the d1;ly and year
written.

have caused
first above

CITY OF OAKLAND, a municipal cor
poration, acting by and through
its Board of Port Commissioners,

,jWdJ;4U ¥ d.:::z.;;;,
/ president

Att.,t dx,//hl/", .Ld;/
secret ry

SCOTT'S JACK LONDON SEAFOOD. INC.,
a corporation,

'Y~~~7.a.J\b~~~
(Print" e and Title)

, {, ~F-2.lLJ:_Attest-l.+'

Approved as to f9F~and
legal t s ~day

of ~~~;~."~'~'~.t..I""lL

poct Ordinance 2755
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DEFINITIONS

Ellcept to the elltent othel;wise provided in this Lease,
the following tel;ms when used in this Lease with the initial
letter(s} capitalized, whethel; in the singular or plul;aL shall
have the following meaning:

"Property": The land leased by the Port to Lessee under this
Lease. The Property is described and depicted respectively in
attached Exhibits A and B.

~Airport~: The Metropolitan Oakland International Airport.

"Improvements~: Buildings, landscaping and other permanent
impl;ovements located from time to time on the Property.

"Premises": The property together with the Improvements.

~Effective Date~: The date this Lease become effective.

"City~: The City of Oakland.

"Executive Director": The Port's Executive Director, any other
person authorized by the Board to act for the Executive Director
in case of the absence or disability of the Executive Director,
or the Board.

"Port": The Port of Oakland, which consists of the Port
Department of the City, under the exclusive control and
management of the Board. In any case under this Lease that the
Port mayor shall take any action, the Executive Director is
authorized to take such action unless this Lease provides for
action by the Board 01; by resolution or ordinance, and except as
otherWise provided by law, the charter of the City of Oakland, 01;
by resolution or ordinance of the Board.

"Board": The Board of Port CommiSSioners of the City of oakland,
acting for and on behalf of the City.
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"Consumer Price Index": The Consumer Price Index for Urban Wage
Earners and Clerical Workers, All Items, San Francisco-Oakland
(1967 equal 100), of the Bureau of Labor Statistics of the United
states Department of Labor, or the official successor of said
rndex. If said Index is changed so that the base year differs
from the base year used :in the last index published prior to the
commencement of the term of this Lease, the former Index shall be
converted to the new Index in accordance with the conversion
factor published by the united states Department of Lahor, Bureau
of Labot: statistics. If said rndex is discontinued Or revised
during the term of this Lease, such other goverrunent index or
computation with which it is replaced, as determined by said
Department or said Bureau, or, failing such determination, such
other government index or computation which is most similar to
said Index, shall be used in order to obtain substantially the
same result as would be obtained if said Index had not been
discontinued or reVised; provided, that in the event the parties
are unable to agree upon such other government index or
computation, it shall be selected by arbitration pursuant to the
rules of the American Arbitration Association.

"Leasehold Mortgage~: Any mortgage, deed of trust or other
security instrument (including, without limitation, an assignment
of the rents, issues and profits generated on or by the Premises)
and any obligation relating thereto, which secures Lessee's
repayment of any loan to, and associated obligations of, Lessee,
and in which all or any part of the security consists of an
encumbrance on the leasehold estate created by this Lease, or the
Improvements, or Lessee's trade fixtures on the Premises, or
Lessee's equipment or other personal property used on or about
the Premises.

"Lender":
Leasehold

The party
Mortgage.

or parties who beneficiaries of
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AFFIRKATIVE ACT.I0lf AGREHHK!!"1

THIS AGREEMENT, made lind entered into this 9th day of
Apr:i1, 1987, by and between the CITY OP OAKLAND, a municipal
corporation, acting by and through its Board of Port Commission
ers, hereinafter called the ·Port", and SCOTT'S JACK LONDON
SEAFOOD, INC., a corporation, hereinafter called "Lessee".

WHEREAS, the port and Lessee have negotiated the terms
of a lease of even date herewith (hereinafter "the Lease") for
Lessee's development of approximately .4851 acres of land near
the Oakland Estuary in Jack London Square, in the Port Area of
the City of oakland; and

WHEREAS. the port and LeSsee have reached agreement in
principle on the major terms of said Lease, wbich will provide
for Lessee to construct certain improvements on end adj acent to
the Lellse Premises llJld lifter construction to clllrry on the uses
specified in the Lease; llJld

WHEREAS, Lessee and the POrt hlllve reached lllgreement on
the provisions of an Affirmative Action Agreement which shall be
incorporated by reference into the Lease and which is the
Affirmative Action Agreement that is referred to in Paragraph 40
of the Lease;

NOW, THEREFORE, Lessee and the Port hereby lllgree that
the following covenants and conditions including Exhibits C-l,
C-2 and C-J attached hereto constitute the Affirmative Action
Agreement of Lessee in connection with Paragraph 40 of the Lease
and that such covenants and conditions are intended to assist
Lessee in undertaking implementation of its obligations regarding
nondiscrimination llJld lllffirmative action.

Exhibit "c"



1. Purpose: Effective Date and Term of Agreement:

1.1. Purpose, The purpose of this Agreement is
to provide an agreed upon program and set of procedures to help
redress the present effects of past discrimination against
minorities and women which is evident in the disproportionate
representation of minorities and women in employment and business
opportunities that are created as a result of development and
operation of projects on port land. If during the term of the
Lease the Port determines that the adverse effects of past dis
crimination appear to have been redressed <lnd reasonably propor
tionate representation of minorities and women secured. the port
reserves the right. as may be appropriate, to suspend or termi
nate in whole or in part any future obligations of Lessee under
this Agreement.

1.2. Effective Date and Term of Agreement, This
Agreement sh<lll become effective upon the effective date of the
Lease. Subject to the terms and provisions hereinafter
contained, the term of this Agreement shall run concurrently with
the term of the Lease. This Agreement shall not obligate Lessee
or the port to enter into <!lny Lease, or create any other legally
binding commitment by either party unless and until the Lease
becomes effective.

2. Definitions:
follOWing definitions shall

For purposes of this Agreement,
apply:

tho

2.1. "Project": The "Project" shall mean the
improvements that Lessee is required to construct on and adjacent
to the Premises pursuant to Section 7,1 of the Lease.

2.2. "COntractor·: A "contractor" shall mean a
person, firm, partnership, corporation or other entity who
contracts to perform work for the Project. A contractor includes
a prime contractor and a subcontr<!lctor in any tier. A
"contractor" shall not include a person, firm, partnership,
corporation or other entity in performing a vendor Service
Contract or Professional contract for the Project.

2.3. ·Subcontractor": A "subcontractor" is a
contractor who contracts With a prime contractor or higher tiec
of subcontractOr; pcovided, however, that for purposes of the
minocity subcontractor <lffirmative action plan, a "subcontractor"
is only a contractor who contracts with the prime contractor.

2.4. "Mloority·, A "minority" includes the
following: American Indian or Alaskan native; Black, not of
Hispanic origin; Asians (Orientals); and Hispanic - <I person of
Mexic<ln, Puerto Rican, CUban, Central or South American or other
Hispanic culture Or origin, regardless of cace. Individu<lls born
in Sp<lin or Portugal or their descendants shall not be included
in the Hispanic category.

- , -



v v

2.5. "Minority Subcontractor": A "minority
subcontractor" is a business at least fifty-one percent (51%) of
which is owned by minority persons.

2.6. "Minority or Women Business Enterprise"
("MBE/WEE" l: A "minority business enterprise" ("MBE") and a
"women business enterprise" ("WBE") shall mean a small business
concern, as defined pursuant to Section 3 (15 U.S.C. 632(al) of
the Small Business Act and implement:ing J:egulations, which is
owned and controlled by one Or more minorities Or women, as the
COlse may be. For the purposes of this Agreement, owned and
controlled means a business:

(a) Which is at least 51 per centum owned
by one or more minorities or women, as the case may he, or, in
the case of a publicly owned business, at least 51 pe~ centum of
the stock of which is owned by one or more minorities or women,
as the case may be; and

(b)
operations are controlled

Whose management and daily business
by one or more such individuals.

Lessee may count toward its contractor,
subtenant, Vendor Service Contract and Professional Cont~act MBE
goals a portion of the total dollar value of a contract, or a
portion of space occupied by a subtenant (as the case may be)
when the contract or sublease is with a joint venture, equal to
the percentage of the ownership and control of the MaE or WBE
partner (as the case may be) in the joint venture. Women who are
minorities may be conSidered as women or minorities at Lessee's
option, but shall not be considered as both.

In determining whether a business enterprise
qualifies as an MBE or WBE, the eligibility standards presently
set forth in Title 49, COde of Federal Regulations, Part 23,
(23.53 (a)(2) through (4) shall apply.

2.7. "Joint venture", A "joint ventu~e" shall
mean an association of two or more businesses to carry out a
single business enterprise for profit for which they combine
their prope~ty, capital, efforts, skill and knowledge,

2.8. MExecutive Director": The "Executive
Director" shall mean the Port's Executive Director, or an
assistant or Deputy Executive Di~ector or the Chief Engineer to
whom the Port's Executive Director f~om time to time may delegate
the Executive Director's rights or obligations under this
Agreement and any other person authorized by the Bylaws and
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Administrative Rules of the Board of POJ;t Commissioners to <let
for the Executive Director in case of the absence Or disability
of the Executive Director.

2.9. "Subtenant": A "subtenant" shall mean a
sublessee, sublicensee, subconcessionaire, assignee, and any
other person Or entity to whom Lessee has delegated or assigned a
portion (but not all) of the rights, privileges, or benefits
granted to Lessee by the port.

2.10. "PrOfessional Contracts": 'Professional
contracts" include contracts let by Lessee or a contractor relat
ing to the planning, design and testing for the initial const~c
tion of the Project and contracts for the operation of the
completed Project let by Lessee Cluring the first two (2) years
after completion of construction of the major building or build
ings to be constructed under the Lease (as completion is defined
in P~ragraph 4.1.2 of the Lease), such as contracts for the
following types of services: architectural, surveying, soils
testing and engineering, civil engineering, structural engineer
ing, mechanical/electrical engineering, landscape architecture,
graphics, leasing, project management and operation, accounting,
public relations, advertising, space planning, and for Lessee
only, and not Lessee's contractors, legal services.

2.11. ·Vendor Service Contracts·: ·Vendor service
contracts" include contracts covering such services as window
washing, janitorial/building maintenance, elevator or HVAC main
tenance (except for maintenance provided under warranty), securi
ty services, landscape maintenance and similar service contracts.

3. Minority and Women Participation in Lessee's
Construction of Improvements: Lessee hereby commits itself to
significant minority and women involvement in the construction of
the Project. In this regard, Lessee shall comply with the Plans
established by Paragraphs 5.1, 5.2 and 5.3.

3.1. Minority contractor
Plan: Lessee agrees that it shall comply
each of the steps set forth in, the
Affirmative Action Plan, attached hereto as
this reference incorporated herein.

Affirmative Action
With, and undertake
Minority contractor
Exhibit "C-2" and by

3.2. Minority Employment Affirmative Action
plan: Lessee agrees that it shall comply with, and undertake
each of the steps set fOrth in, the MinOrity Employment
Affirmative Action Plan that is attached hereto as Exhibit "C-J"
and by this reference incorporated herein.
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4. Minority and Women Business Enterprise Participa
tion in Retail and Restaurant subtenancies and in vendor Service
Contracts;

4.1. Goals: Lessee agrees that it shall exercise
good faith efforts to seek the following percentages of qualified
MBE'S as subtenants and vendors:

{al Subtenants: For MBE'S. a goal of at
least twenty percent (20t) of all of the cetail and restaurant
space in the Project; provided, however, that the space subleased
to WEE's shall be credited toward the MBE goal up to a total not
exceeding two percent (2%) of all of the eel"il and restaurant
space in the Project.

(h) Vendors: For MBE'S, a goal of at least
twenty-six percent (26%) of the toti'll contract price of all
vendor service contracts for the Project; provided, however, that
the amount of contracts awarded to WBE's shall be credited toward
the MBE goal up to a total sum not exceeding two percent (2%) of
the total contract price of all vendor service contracts.

"Good faith efforts" for purposes of this Para
graph 4.1 include but are not limited to the follOWing affirma
tive action steps:

(1) Active solicitation of MBE's to be subten
ants and vendors.

(2) Documented contacts with MBE's and minority
professional associations, community busi
ness assistance organizations, and related
entities.

(3) Provision of assistance (including forms) to
MBE'S in such matters as business proposal
preparation, and provision of general advice
to MBE's in such matters as obtaining bonds
and insurance.

(4) Encouragement of MBE'S to joint venture with
other MBE's Or non-MBE'S in order to qualify
for restaurant and retail subtenancies.

,>} Advertising for proposals from
local minority newspapers, and in
1y and weekly newspapers and area

- , -

MBE's in
other dai
media.



(6) Utilizing MBE lists and other relateel infor
mation available from the Port, State of
California, feeleral government or elsewhere.

(7) Active efforts to inform the Oakland real
estate brokerage community of Lessee's goals
and available restaurant and retail business
opportunities in the Project.

Lessee agrees that in discussing SUblease or
contract terms with prospective restaurant anel retail subtenants
and service contract vendors for the Project, Lessee in good
faith will encourage and assist, when requested, such prospective
subtenants and service contract vendors, who have women and
minority employee underutilizatiim, in developing an employee
affirmative action plan. Lessee also agrees that all subtenancy
and venelor service contracts entered into by Lessee shall contain
a provision substantially the s_ as Paragraph 3, excluding
(except as provided in Section VI of attacheel Exhibit "A")
subparagraph F thereof.

4.2. Documentation of Good Faith Efforts:

4.2.1. Subtenancies: In all cases where
Lessee is required to make good faith efforts to seek an HBE
subtenant, Lessee in good faith shall submit to the Executive
Director all information relating to Lessee's good faith efforts
to seek a qualified MBE as a subtenant. If Lessee believes that
such documentation is not required, it shall either (1) in the
case where the goal is being met, set forth in writing the names
of all MBE and WBE subtenants, all subtenants who are not MaE's
or WBE'S, and the space occupied by each subtenant; or (2) in the
case where Lessee believes that a proposed subtenant is an MBE or
WBE when the goal is not being IlIE't, provide to the reasonable
satisfaction of the Executive Director documentation of good
faith efforts setting forth in reasonable detail the facts
supporting such belief.

4.2.2. vendor Service Contracts: In all
cases where Lessee is required to ~ke good faith efforts to seek
an MBE vendor, Lessee in good faith shall submit to the Executive
Director all information relating to Lessee's good faith efforts
to seek a qualified MBE as a vendor. If Lessee believes that
such good faith efforts documentation is not required, it shall
either (1) in the case where the goal is being met, set forth in
writing the names of all MBE and WOE venelors, and all vendors who
are not MBE's or WBE's, and the contract price of each vendor
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contract; Or (2) in the case where Lessee believes that a pro
posed vendor is an MBE or WBE when the gO<l1 is not being met,
provide to the reasonable satisfaction of the Executive Dit:ector
documentation setting forth in reasonable detail the facts
supporting such belief.

4.2.3. Review Procedures, The Executive
Director, within seven (7) working days after a submittal by
Lessee pursuant to paragraph 4.2.1 or 4.2.2, shall make in writ
ing one or more of the following determinations. as appropriate:
(1) Whether Lessee has made a good faith effort to secure an MBE
for the proposed subtenancy or vendor service contract; (2)
Whether the proposed subtenant or vendor serviCe contractor is an
MBE Or WBE; and (3) Whether, where Lessee has requested such a
determination, Lessee is entitled to any cred:it toward a goal
because of the claimed existence of an MBE: or WBE jo:int venture
partner. The Execut:ive Director's determination shall be final
and bind:ing on the Executive D:irector (except where mater:ial
information supplied by Lessee :is incorrect).

If the Executive D:irector fails to
so respond within such seven (7) working days, the informat:ion
and Lessee's determination conta:ined in Lessee's submittal shall
be deemed to be correct, and Lessee may, if all other approval
requ:irements of the Lease have been satisf:ied, enter into the
proposed sublease or vendor service contract.

In the event that within such seven
(7) working days the Executive D:irector not:ifies Lessee that the
Executive Director in good faith does not believe that the
representations or determinations made by Lessee in Lessee's
subm:ittal are correct, or that a good fa:ith effort has been made
by Lessee, (i) such notification shall set forth in deta:il the
reasons for such determ:inat:ion, and (:ii) Lessee shall not enter
:into the proposed sublease or vendor serv:ice contract unless and
unt:il all issues with respect to Lessee's compliance with this
Agreement have been mutually resolved. In addition, Lessee shall
not enter into any sublease unless and until :it f:irst has been
approved in accordance with Paragraph 19 of the Lease.

S. Default: The Port and Lessee agree that the
prov:isions of this Agreement shall by reference be incorporated
into the Lease with all of the force and effect that the provi
sions would have if they were set forth in full in the Lease,
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The Port and Lessee also <lgree, however, that the
Port's remedies for Lessee's failure to comply with the provi
sions of this Agreement shall be governed solely by this
paragJ:"aph 7.

5.1. Default concern:ing Lease Sections 40 and
41: In case of a default by Lessee concerning Section 40 ("Equal
Oppm;tunity and Nondiscrimination"), including Exhibit "C-l"
("Affirmative Action Plan for Lessee") or Section 41 ("Employment
Resouece" Development Plan") of the Lease, the Port may resort
(consistent with all provisions contained in the Lease relating
to notice to Lessee of any default and an opportunity on the part
of Lessee to cure such default) to any remedy provided in said
respective paragraphs and Exhibits or provided in the Lease for
default of other terms and conditions set forth in the Lease.

5.2. Default Concerning Paragraph 3:

5.2.1. Liquidated Damages: Lessee and the
Port agree that if Lessee or any of Lessee's prime contractors
enter into a contract with a contractor without complying sub
stantially with the requirements of Paragraph 3.1 and attached
Exhibit "C-3" (-Minority Contractor Affirmative Action Plan-), or
if Lessee does not comply substantially with Lessee's obligations
under Paragraph 3.2 and attached Exhibit "C-3- (-Minority
Employment Affirmative Action plan") the port and the public
shall suffer damages as a result thereof. which damages the Port
and Lessee have determined are difficult or impracticable to
determine as of the date of thiS Agreement. Therefore, the Port
and Lessee agree that a reasonable estimate of the amount of such
damages is as follows:

(a) For substantial noncompliance
by Lessee, or by a prime contractor of Lessee, with Paragraph 3.1
and attached Exhibit "C-2" as to any applicable contract, a sum
equal to ten percent (10%) of the amount of such contract; pro
vided, however. that no liquidated damages Shall be imposed if
the applicable contract was never awarded, or if awarded, the
contract was terminated before work commenced thereunder.

(b) For substantial noncompliance
by Lessee With paragrl,lph 3.2 and attached Exhibit "C-3- With
respect to any applicable contract, a sum equal to One Thousand
Dollars ($1,000.00) for each working day of noncompliance.
regardless of the number of separate acts of substantial noncom
pliance for the contract involved on a particular day. A working
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day of noncompliance shall include only the day work commences
under the contract and the day woz:-k is completed under the
contract, and each working day between said two days.

Such liquidated damages shall be
imposed in accordance with the conditions and procedures speci
fied in this paragraph 5.2.

All liquidated damages collected by
the Port pursuant to this Paragraph 5.2 shall be separately
accounted for and, to the maximum extent legally permissible, and
<lfter deducting the Port's share of any arbitration costs, shall
be expended only for implementation of the Port's equal
opportunity and affirmative action policies.

Lessee shall pay to the Port
liquidated damages for any particular instance of noncompliance,
as specified above, within ten (10) days after (aj the date any
written agreement between the Executive Director and Lessee is
signed by both which provides for imposition of liquidated
damages, (b) the date that a determination of noncompliance by
the Executive Director or a Notice of Damages becomes final and
binding on Lessee in accordance with Paragraph 5.2.2, (Cj the
date that Lessee receives the Board's resolution containing the
Board's determination of damages after a hearing, unless Lessee
files a notice of arbitration as provided in Paragraph 5.2.2 or
(d) the date that Lessee receives a determination of damages made
by the Arbitration BOard as provided in Paragraph 5.2.3.

Notwithstanding any provision in
thiS Paragraph 5.2 to the contrary. no damages imposed for
noncompliance with Paragraph 3.1 and attached Exhibit "C-2" shall
be due or payable if Lessee satisfies the MBE goal set forth in
Exhibit "C-2" and no damages imposed for Lessee's noncompliance
with Paragri3ph 3.1 and Exhibit "C-2" shall be due and payable
until ten (10) days after the date that Lessee or Lessee's
contractor executes that contract which. based on the the total
construction cost of the Project as speCified in Exhibit "C-2",
precludes Lessee from achieving the MBE goal specified in Exhibit
"C-2".

5.2.2. Hearings Before Board of Port
Corrnnissioners: Hearings before the Board of Port CO!lU11issioners
(hereafter "Board") concerning Lessee's compliance with Paragraph
5 shall be held as prOVided in this Paragraph 5.2.2.
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A hearing may be requested by the
Executive Director or Lessee, as evidenced by written notice by
one to the other, if they are unable to resolve within a reason
able period of time to their mutual satisfaction, in accord(lnce
with this ParagLaph 5.2.2, disputes concerning Lessee's compli
ance with Paragraph 3.

Any Board hearing requested by the
Executive Director or the Lessee shall be held as soon as reason
ably practicable.

5.2.2.1. Hearing on Contractors and
Professional Contractors: If with respect to a contcactor or
proposed contractor, or a professional contractor or proposeo
professional contractor, the Executive Director has issued to
Lessee a Disagreement Notice or a Rejection Notice as provided in
attached Exhibit "C-2~ or has notified Lessee in writing (here
after "Contractor NonCompliance Notice") that in the Executive
Director'S reasonable, good faith determination Lessee has failed
timely to provide a Notice of Selection or Intended Selection or
a Request for Determination and should promptly provide the same,
the Executive Director or the Lessee may request a Board hearing
if they have been unable within seven (7) working days after
Lessee's receipt of the Disagreement Notice, Rej ection Not:ice or
contractor Noncompliance Notice to resolve the disputes involved
to their mutual satisfaction. The Executive Director and Lessee
shall make every reasonable good faith effort to resolve all
disputes and avoid the necessity for a Board hearing. If within
thirty (30) days of Lessee's receipt of the Disagreement Notice,
Rejection Notice or Contractor Noncompliance Notice Lessee and
the Executive Director do not in writing signed by each resolve
their dispute, and neither the Executive D:irector nor Lessee has
requested a Board hearing, the Executive Director's determ:ina
tions in such notice shall be final and binding on Lessee. If
the Executive Director or Lessee requests a Board hearing within
such thirty (30) day period, Lessee shall be required to
establish before the Board that Lessee is :in compliance with the
relevant requirements brought into issue by the Executive
Director's Disagreement Notice. Rejection Notice or Contractor
Noncompliance Notice.

5.2.2.2. Hearing On Construction
Employment: If with respect to any contractor the Executive
Director in wri.ting (hereafter "Employment Noncompliance Notice")
notifies Lessee that the Executive Director reasonably bel:ieves
that Lessee or the contractor is not in compliance with the
requirements of Paragraph 3.2 and attached Exhibit "C-3"
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("Minority Employment Affirmative Action"), Lessee promptly upon
receipt of such Employment Noncompliance Notice shall investigate
'lnd report back in writing to the Executive DirectoJ; within five
(5) working days after Lessee receives the Employment Noncompli
ance Notice. If the Executive Director's determinations in the
Employment Noncompliance Notice become final and binding on
Lessee "" provided below, or if the Board after hearing deter
mines that Lessee has not complied with Paragraph 3.2 and
attached Exhibit "C-3" and the noncompliance is on-going, the
Executive Director shall notify Lessee in writing ("Notice of
Damages") promptly after the Executive Director has determined
the total I,IffiOunt of liquidated damages due to the Port, what
damages Lessee shall pay. The Executive Director and Lessee
shall make every reasonable good faith effort to resolve all
disputes and avoid the necessity for a Board hearing.

If the Executive Director
and Lessee are unable within ten (10) working days after Lessee
receives the Employment Noncompliance Notice or the Notice of
Damages to resolve in writing signed by each all disputes
involved to their mutual satisfaction. either of them may request
a Board hearing, and if neither of them requests a Board Hearing
within thirty (30) days after Lessee's receipt of the Employment
Noncompliance Notice or within ten (10) days after Lessee's
receipt of Notice of Damages, the Executive Director's determina
tion in the Employment Noncomplillnce Notice or the Notice of
Damages, as the case may be, shall be final and binding on
Lessee. If the Executive Director or Lessee requests a Board
hearing within such thirty (30) day or ten (10) day period, as
the case may be, Lessee shall be required to establish before the
Board that Lessee is in compliance with the relevant requirements
brought into issue by the Employment Noncompliance Notice, or
that the Notice of Damages improperly calculates total damages,
as the case may be.

5.2.2.3. Board's Decision, After
its hearing. the Board by resolution shall determine, as appro
priate, whether Lessee has complied with the relevant require
ments of paragraph 3 and/or shall determine the amount of liqui
dated damages that are due and owing to the port under Paragraph
5.2.1. In the case of on-going noncompliance under Paragraph 3.2
and attached Exhibit "C-3", the total days of noncompliance shall
be determined by the Executive Director, subject to Lessee's
right to appeal such determination to the Board by giving to the
Executive Director written notice of a request for hearing within
ten (10) days after Lessee receives a Notice of Damages.
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Notwithstanding the fore
going, Lessee, but not the Port, may appeal the Boat:d's determi
nation to the Arbitration BoaI:d (as provided in Paragraph
5.2.3) if within thirty (30) d<lys after receipt of a certified
copy of the Board's resolution the Executive Director receives
from Lessee a written notice of appeal ("Appeal Notice") to the
Arbitration Board.

5.2.3. Arbitration Board:

5.2.3.1. Date of Establishment:
The Arbitration Board shall not be established unless and until
the Port receives from Lessee a timely written Appeal Notice. If
the Arbitration Board has not already been established. it shall
not be established as the result of the Port's receipt fl:om
Lessee of a notice of appeal from a determination of the Board of
noncompliance with Paragraph 3.1 and attached Exhibit "C-2"
unless and until Lessee or Lessee's contractor executes that
contract which, based on the total construction cost of the
Project as specified in Exhibit "C-2" precludes Lessee from
achieving the MBE goal specified in Exhibit "C-2".

Once established, the
Arbitration Board Shall continue in existence (with such replace
ments of arbitrators as may be required due to death. disability,
disqualification or other removal) for purposes of this Agreement
until the Project is completed.

5.2.3.2. Composition and
Procedures: The Arbitration Board Shall conduct its proceedings
in accordance with the Cammercial Arbitration Rules of the
American Arbitration Association (the "Arbitration Rules"). and
judgment upon the award rendered by the Arbitration Board may be
entered in any court having jurisdiction.

Tho
shall be composed of a panel of three (3)
following qualifications:

Arbitration Board
arbitrators with the

the arbitrators
ment. but shall

(1) At least two
shall be minorities, as defined in this

be from different minority groups,

(2) of
Agree-

(2) At least one (I) of
the arbitrators shall have had extensive experience and direct
involvement in affirmative action programs in Alameda County for
at least five (5) years during the eight (8) years preceding that
arbitrator's appointment as arbitrator.
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(3) At least one (1) of
the arbitJ;",tors shall be "n attorney at law actively engaged in
the practice primarily of business law for at least seven (7)
years.

The arbitrators shall have
no power to modify any of the provisions of this Agreement or the
Lease and their jurisdiction is limited accordingly. Each party
heJ;eby consents to the entry of judgment by any court haVing
jurisdiction in accordance with the decision of the Arbitration
Board. No change in the Arbitration Rules which would deprive II
party of the rights to be represented by counsel, to present
evidence or to cross-examine witnesses presented by the other
party shall be effective in any arbitration proceeding arising
out of this paragraph 5.2. Any arbitration provided for herein
shall be conducted in Alameda County.

The Arbitration Board
shall have no jurisdiction to modify any determination by the
Executive Director or by the Board which has become final and
binding on Lessee in accordance with paragraph 5.2.2. Lessee
shall have the burden of establishing before the Arbitration
Board by a preponderance of the evidence that the Board's
determination was not consistent with this Agreement, and the
Arbitration Board shall have jurisdiction to modify any Board
determination only to the extent that the Arbitration Board finds
that Lessee has established by a preponderance of the evidence
that the Board's determination was not consistent with this
Agreement.

5.3. Default Concerning paragraph 4: In case of
a default by Lessee concerning Paragraph 4 ("Minority and Women
Business Enterprise Participation in Retail and Restaurant
subtenancies and Vendor Service Contracts"). the Port may deny
its consent to the subtenant or vendor that Lessee requests the
Port to approve and with respect to which Lessee has failed to
comply With the requirements of Paragraph 4. The Port's right to
deny consent to such subtenant or vendor shall be the only remedy
available to the Port for Lessee's breach of Paragraph 6;
provided, however, that such limitation of the Port's remedy
shall not preclude the port from declaring a default, forfeiting
the Lease, recovering damages, or seeking other legal or equit
able remedies if as the direct or indirect result of the Port's
denial or denials of consent Lessee breaches other provisions of
the Lease including, without limitation, provisions requiring
maintenance and operation of the Premises.
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5.4. Inapplicability of Paragraph 4 Upon
Foreclosure of Leasehold Mortgage: Upon foreclosure of any

IN WITNESS WHEREOF, the parties hereto have caused
these presents to be executed the day and year first above
written.

CITY OF OAKLAND, a municipal cor
poration. acting by and through
its Board of port Commissioners,

BYW.~C)

Attest_-I'~

--J~1fH:i~~,NAAc"~UfPrint Name and

SCOTT'S JACK LONDON EAFOOD, INC.
a cor oration

Approved as to fi'JiIi and
legali this~ day

"' ~~~~~,~m~,,,' ""
Port Ordinance No. 2755
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AFFIllKATrVE ACTIOB' PLAlI FOR LESSEE

I • APPJ:llKATIVB ACnO. POLIcr STATKKKIlT

The principals of Lessee, SCOTT'S JACK LONDON SEAFOOD, INC.,
have issued the following policy statement delineating the policy
of Lessee regarding its commitment to equal employment opportuni
ty. nondiscrimination and affirmative action. and such policy
will be fully implemented to the extent practicable at the time
of actual occupancy of the Project by Lessee.

BquaJ. bpl.OYJ!ent OppOl'1mD1.tv St&teJIeJl1;

It 1s the policy of Lessee, personally subscribed to and
supported by its principals, that there shall be no unlawful
discrimination against an employee or applicant for employment,
because of race, color, religious creed, national origin,
ancestry, sex, marital status, physical handicap. non job-related
medical condition, age or veteran status. This policy includes,
but 1s not limited to, the following: hiring, upgrading,
recruitment, recruitment advertising, selection, training, demo
tion, transfer, compensation, lay-off or termination, or any
other term or condition of employment. To implement this policy,
Lessee has an affirmative action program which is supported by
all of Lessee's managers and supervisors, and which Lessee shall
fully implement as appropriate during the Lease term. TO assure
that equal opportunity and affirmative action efforts are proper
ly carried out, Lessee at all times shall have an Equal
Opportunity Coordinator; provided, however. that the principals
of Lessee shall be responsible for proper implementation of the
Affirmative Action Plan. has been
appointed Equal Opportunity Coordinator for Lessee.

Rrb1bi1; "e-l"
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II. RESPONSIBILITIES AND DUTIES OF EEO COORDINATOR

In addition to the Equal Opportunity coordinator's regular
duties, it is the Coordinator's responsibility to: {ll develop
equal opportunity and affirmative action procedures and communi
cation techniques; (2) assist supervisors and managers in identi
fying and solVing problems relating to equal opportunity; (3)
maintain an open-door policy to all employment problems which may
be raised by employees or applicants for employment; (4) design
and implement a system of periodic monitoring and reporting
Lessee's equal opportunity efforts, including monitoring of
selection procedures and regular review and valioatlon of any
selection requirements and tests which are found to impact
adversely on minorities or women; (5) keep informed, and keep
senior rnllllilgement informed, on equlll opportunity developments;
(6) act as II liaison with equal opportunity enforcement agencies;
(7) ensure that all managers and supervisors comply with this
policy and 1mplement Lessee's nondiscrimination and affirmative
action program; (8) train employees, including supervisory and
management personnel, to create a favorable climllte for an
effective equlll opportunity program: (9) ensure that all of the
Lessee's facilities are desegregated; (10) conduct II periodic
audit to ensure notices are properly displayed; (11) review the
qualifications of all employees to ensure that minority and
female employees are given full opportunity for promotions or
transfer: (12) encourage employees including minorities and
females to participate in all company-sponsored social and
recreational events, educational and training progr3mS; (131
communicate to supervisors thllt their performance is being
evaluated on their equal employment opportunity and affirmative
action efforts and results as well as other criteria; (14) ensure
that supervisors take action to prevent discriminatory harassment
of employees. If the above named Equal Opportunity Coordinator,
or any successor, is unable to continue as Equal Opportunity
Coordinator, Lessee or its successor or assigns will appoint
another such coordinator with at least equal ability to carry out
the previously-described responsibilities.

III. COMMUNICATION OF POLICY

Lessee is desirous of ensuring that all employees and other
persons are fully informed of its commitment to equal opportuni
ty. Accordingly, Lessee will undertake the follOWing steps to
disseminate the policy both internally and externally:
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Internal Dissemination

A. Lessee's Equal Employment Opportunity/Affirmative Action
Policy shall be contained in Lessee's policy guide books
or employee handbook, whichever may exist.

EEO
m
ond

B.

c.

Lessee shall publicize at least ooce each year its
Policy in newsletters and/or magazines which
intended for the general reading of management
employees.

A policy statement and Federally-required Equal
Employment Opportunity notice will be posted 00 Lessee's
bulletin boards in areas where employees or applicants
congregate.

Lessee shall communicate to all employees its EBO policy
and program through regular meetings during which
managers and supervisors will discuss Lessee's BED
policies and programs, individual responsibilities and
review progress.

E. Applications for employment shall include a statement
regarding non-discrimination.

External Dissemination

A. Recruiting services through which Lessee hires, and each
labor union or workers' representative with which it has
a collective bargaining agreement or other emp1oyment
related contract, shall be informed through meetings or
by written notification of the Lessee's policies regard
ing equal opportunity. Lessee will encourage the above
actively to recruit and refer minority and female
applicants.

B. All advertisements for employment will state that Lessee
is an equal opportunity employer.

C. When employees are featured in marketing campaigns,
employee handbooks or similar publications under
Lessee's control, both nonminorities and minorities will
be pictured where practicable.

D. An Equal opportunity clause will be inserted by Lessee
in all future labor union agreements, purchase orders
and all other contracts relative to this Lease.
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IV. GOALS AND TIMETABLES

A. Identification of Underutilizations

For each of its EEO job categories. Lessee will
identify any underutilizations of minorities and women by,

1. Identifying the number and percentage of
minority and wOlllen employees by ethnic groups
in division. offica or department by job
classification and by EEO-l categories for
which Lessee has employees.

promotable
preparing a
present job

of
00'
by

Analyzing the availability
minority and female employees
list of such persons. if any.
classification.

3. comparing the data described above with the
most recent relevant labor force availability
data for persons in the particular job group or
comparable occupational category(les) for
County of Alameda.

,.

4. Identifying those job categories where
minorities and/or wamen are present in Lessee's
work force at levels below their availability
to the relevant labor force for County of
Alameda.

B. Identification of Goals" Timetables

For each of its EEO job categories where minorities
and/or women are present in Lessee's work force at
levels below their availability in the County of
Alameda, Lessee will establish annual goals to
correct such underutilizations. Goals will also be
set to correct deficiencies in applicant flow.
hiring. promotions. training. etc.

Lessee's timetable for reaching its goals will be
based on realistic estimates of atttition ana applicant
availability. In aaaition, consideration will be given to
the following;
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The availability
minorities and
force;

•

of promotable and transferable
women within Lessee's work

2. The existence of training instltutions capable
of training Lessee's minority and women
employees to acquire requlsite skills to be
qualified for promotions and/or transfers as
they become available; a~d

3. The degree of training which Lessee 1s reason
ably capable of providing for its minority and
women employees.

Upon achievement of parity with the relevant labor
force in Alameda county for each ethnic group, sex and BEO
job category, Lessee shall take the steps described in item
A above and this item B with respect to the long range goal
described in item C below.

C. Long Range Goals

The long range goals are to achieve parity with the
relevant labor force in the City of Oakland for each ethnic
group, sex and EEO-l job category.

D. Nature of Goals

The goals described in item A, B and C above are
not inflexible quotas, but rather are objectives to be
pursued by mobilization of available resources and by a
good faith effort to fUlfill the letter and spirit of
Lessee's equal opportunity employment policy. The I!Ultici
pated expansion, contraction, and turnover of and in the
work force, along with the qualifications for respective
jobs, will be considered in determining goals.

V. PLAN OP ACTION

Lessee will make a good faith effort to achieve the goals
and timetable indicated above. These efforts will include,
but are not necessarily limited to the follOWing actions:

A. Lessee will make every good faith effort to ensure that
all job descriptions and job specifications accurately
reflect job functions.

- , -



Vi
•

B. Every good faith effort will be made to ensure that the
qualifications do no constitute intentional or inadver
tent discrimination against minorities or women.

C. prompt notice of all Lessee's job openings wl1l be made
to Port's Employment Resources Development program,
employment agencies, clearing houses, and referral
groups. The notice shall state, among other things, the
nature of the job, general job qualifications, salary
level when applicable, and that minorities, women and
oakland residents are encouraged to l!Ipply.

D. Lessee wl11 actively encourage minority and female
employees to refer applicants for its job openings.

E. Lessee wll1 make every good faith effort to cooperate
with local COil'lTlWlity programs aesigned to improve the
employment of minorities and females.

F. Lessee will make every good faith effort to ensure that
pre-employment screening and selection procedures are
not discriminatory and that they do not have an edverse
impact on the hiring of any minorities or women.

G. Lessee will maintain applicant
minorities and women ere not
against.

now data to ensure
baing discriminated

H. Lessee will develop reports to monitor the progress of
the effirmative action program on a semi-annual basis.

I. Due to Lessee's size, it may generally be unable to
conduct internal job-related training and if so, then,
as a result, Lessee will seek the most qualified appli
cant to fill each available position within its organi
zation. However, Lessee in good faith will, as a part
of its continuous monitoring system, consider the
feasibility of internal job-related training.

Lessee's affirmative action and nondiscriminatory compliance
plan will be updated and revised periodically (at least
annually) in light of experience, revised laws and regula
tions and their interpretations, and better understanding of
effective approaches which will assure truly equal oppor
tunity for all. The initial set of goals and timetables
established pursuant to this plan Shall be forwarded to the
Executive Director within ninety (90) days after Lessee's
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occupancy of the Premises for purposes of Lessee's conducting
management, leasing or general administrative functions. Each
updated plan, including each updated set of goals and timetables,
w11l be forwarded to the Executive Director within thirty (30)
days after their adoption. The initial set of goals and
timetables, and each updated plan and updated set of goals and
timetables, shall be consistent with the goals and objectives of
this Plan.

Any questions relating to details of this plan should be
referred to Lessee's Equal Opportunity COordinator.

VI • @UBTDAlft'S

Lessee shall cause to be inserted in the tenancy agreements
of each subtenant of any tier an Equal Opportunity and Nondiscri
mination provision substantially identical to Paragraph 40 of the
Lease (except for subparagraph 6 of Paragraph 3).

In addition, Lessee shall cause to be inserted an
Aff1t:mative Action plan agreement in the tenancy agreement of
each of the following subtenants of any tier: (1) a subtenant
who is an Affiliate of Lessee, who occupies any portion of the
Premises and who proposes to have or does have fifteen (15) or
more employees on the Premises; and (2) a subtenant who occupies
any space other than office space in an Office Building and who
proposes to have or does have fifteen (151 or more employees on
the Premises. This Affirmative Action Plan agreement shall
require that a subtenant who proposes to have fifteen (15) or
more employees on the Premises within the first year of the term
of the subtenancy, adopt and furnish to the Port an Affirmative
Action Plan substantially equivalent in form and substance to the
plan of Lessee stated imlIediately above in this Exhibit ·C_1 6

•

If the subtenant first proposes to employ or does employ fifteen
(15) or more employees on the Premises after commencement of the
term of the subtenancy, the subtenancy agreement shall require
that the Affirmative Action Plan shall be adopted and furnished
to the Port within ninety (SO) days after reaching such number of
employees.

All subtemmcy agreements shall provide that the
Affirmative Action Plan and Equal Opportunity and Nondiscrimina
tion provisions are inserted at the express request and for the
benefit of the Port and may be enforced by the Port.
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Lessee agrees that it is a covenant and condition of the
Lease that such plans be adopted and furnished to the port and
that subtenZlnts comply with their respective plans and the Equal
Opportunity and Nondiscrimination provisions in their subleases.

In the event of a subtenant's noncompliance with its
Affirmative Action Plan requirements or Equal Opportunity and
Nondiscrimination requirements, the subtenant shall be considered
in substantial breach of its subtenancy agreement. In the case
of such a breach, Lessee agrees promptly to take appropriate
remedial and other actions agoinst the involved subtenant that
are reasonably calculated to result in ultimate compliance with
its Affirmative Action Plan or Equal Opportunity ond Nondiscr~i
nation requirements. SUch actions may include, among other
things (1) imposition of liquidated damages and. (2) termination
of the involved subtenancy agreement. Appropriate actions shall
be determined by Lessee in its good faith reasonable judgment.
Lessee lIIgrees that 011 subtenancy lIIgreements shall provide for
imposition of liquidated dl!lll\/llges of One Thousand Dollors
($1,000.00) per doy for each day of substantial noncompliance
with the requirement:> imposed by the Affirmative Action Plan and
Equal OppoJ:tunity and Nondiscrimination provisions of the
subtenancy agreement. All liquidated damages shall be paid over
to the Port and used for the purposes set forth in Paragraph 7.2
of the Agreement. Lessee and the Port each agree that it shall
keep the other fully informed end shall fully consult with the
other concerning all subtenancy agreement breaches involVing
Affirmative Action Plan and Equal Opportunity and. Nondiscrimina
tion requirements and proposed remedial and other actions.
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Lessee shall comply with the provisions of this
Minority Contractor Affirmative Action Plan to achieve a goal of
twenty-six percent (26\) MBE participation in the total construc
tion cost of the project.

For purposes of this plan, the Port and Lessee agree
that the total construction cost of the Project shall be deemed
to be One Million Dollars ($1.000,000.00). This sum shall not be
subject to adjustment to actual costs resulting from construction
of the Project.

This Plan is based upon Lessee's cOtl.Struction plan
which provides for expansion of existing improvements to provide
an approximate five thousand {S,OOOI square foot expansion of the
restaurant building and a banquet facility and related
facilities.

FOr purposes of this plan, the following special rules
shall apply to contractors who are suppliers:

(1) The Lessee may credit toward. its MBE goal its
entire expenditure to an MBE manufacturer (Le., a supplier that
produces goOOs from raw materials or substantially alters them
before resale, or custom makes an item for the Project).

(2) The Lessee may credit toward its MBE goal only
twenty percent (20\) of its expenditures to MBE suppliers that
are not manufacturers, provided that the MBE supplier performs a
commercially useful function in the supply process.

Rxb'b1:t "0-2"



1.
LESSEE'S PLAN FOR ACHIEVING 26% GOAL

In order to achieve the twenty-six percent (26%) goal.
Lessee agrees to implement in good faith the plan ,set forth here
in, which represents a realistic and reasonable plan for accom
plishing that goal. Lessee shall provide hereinafter in reason
able detail how it proposes to achieve the 26% goal--1.e., set
forth a realistic program, based on Lessee's experience and
knowledge of construction in the Bay Area, of how it reasonably
expects to reach the 25'11 goal. The Program might include such
things as: structuring portions of the work to be performed by
subcontractors in order to increase the likelihood of award of a
subcontract to II minority subcontractor; providing for special
consideration for minority subcontractors bidding within a deter
mined budget and within a specified range of non-minority
subcontractors; selecting portions of the work for minority
subcontractor participation.

II.

SPBCIFIC AFFIRMATrvE ACTION STEPS
IN SEEKING MINORITY CONTRACTOR

A. Good Faith Efforts

Efforts that are merely pro forma are not good faith
efforts to meet the goal. Efforts to obtain NBE participation
are not gooCl faith efforts to lDI3et the goal, even if they are
sincerely motivated, if, given all relevant circumstances, they
could not reasonably be expected to produce a level of NBE
participation consistent with reasonably available minority
contractors.

The Port will determine whether Lessee'S or the prime
contractor's, as the case may be, efforts were those that, given
all relevant circumstances, inclUding orderliness, high standards
and timeliness of construction management essential to efficient
and successful fast-track construction, a Lessee or the prime
contractor actively and aggressively seeking to meet the NBE goal
would make.

Lessee shall take, or be responsible for Lessee's prime
contractors taking, the following good faith effort affirmative
action steps with respect to securing each prime contract and
each prime contractor's subcontractors unless (1) the contract is
awarded to an MBE, or (2) Lessee has already achieved the 26% MBR
contractor goal:
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(1) Contact by correspondence at least 10 of the
minority contractors in each contract area intended to be
utilized as such minority contractors are identified in the
Port's Directory of Minority Contractors and Subcontractors, and
other supplemental lists available from the Port. The correspon
dence should advise such minority contractors of all the matters
described below. Lessee and its prime contractor are encouraged
to utilize other minority lists or directories provided by
MCA-NC, san Francisco Redevelopment agency or other known
directories. Credit for use of firms not previously recognized
by the Port as minority-owned will depend on the Port's verifica
tion of minority ownership. If the number of known minority
firms in a contract area is less than ten (10), then Lessee and
its prime contractor should contact all known minority contract
ors in such contract areas, Correspondence should be sent no
later than twelve (12) full working days prior to the bid opening
date. Communications should state that Lessee or its prime
contractor, as the case may be, is interested in soliciting
minority contractor participation in each of the contract areas
anticipated to be utilized. An example of an acceptable written
solicitation is attached. The following information should be
contained therein:

(a) The Lessee's or prime contractor's, as the
case may be, name, address, telephone number
and the name of the estimator for the
contract.

(b) The title of the contract.

(c) The bid opening date and the deadline for ac
cepting bids, which should be reasonably
related to standard practices of the
subcontracting community.

(d) A brief description of the scope of work of
the project and a brief description of the
scope of work of the applicable subcontract
area(S). The description of the scope of
work for each subcontract area does not need
to be more than the equivalent of a short
paragraph in length.

(e) A statement that the plans and specifications
are available for inspection at Lessee's or
the prime contractor's, as the case may be.
office and that Lessee or the prime contract
or (as the case may be) will assist the
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m:inor:ity contractor
preparat:ion, and
:insurance.

:in such matters as b:id
obtain:ing bonds and

(f) A statement d:irected. to both minority and
non-minority contractors that Lessee or the
pr:ime contractor, as the case may be,
encourages sa:id contractors to ut:il:ite
minority contractors and suppl:iers.

(2) Contact by telephone at least 75~ of the m:inor:ity
contractors preViously contacted by correspondence in each
contract area intended to be utilited as identified in the port
Directory of Minority contractors and Subcontractors, and other
supplemental lists available from the Port. The cOllUllUllication
should ascertain with certainty whether the minority contractors
are interested in bidding on the contract work. If the number of
minority contractors interested in bidding in a contract area is
less than three (3). additional contacts should be made by
telephone.

During such additional telephone communication(s),
Lessee or the prime contractor. as the case may be. should ascer
tain the willingness of other minority contractors to bid on the
identified contract work and should convey the information
described in (1) above if such infoJ;lllation has not been previous
ly given to the minority contractor. The above described commu
nication should be made no later than five (5) full working days
prior to the bid opening date.

(3) COntact the followiog by correspondence, which
should be mailed no later than twelve (12) full working days
prior to the bid opening date.

(a) Minority Contractors Association
of Northern California
610 - 16th street, Suite 214
Oakland. california 94612
(415) 763-2330

(b) Such other organizations as may
be designated from t:ime to time
by the port

Correspondence should include all information
listed in (1) above and should also give a brief description of
the scope of work for each of the contract areas.
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(4) Advertise at least two (2) weeks prior to the bid
opening date in the Daily Construction Service and Daily Pacific
Builder that Lessee or the prime contractor, as the case may he,
is seeking minority bids for the contract.

B. Documentation of Steps

DOcumentation of all efforts is essential to be
credited With having made the efforts claimed by Lessee. All
efforts will be independently verified by port staff. Lessee
shall keep or cause to be kept a telephone log of all telephone
calls and a brief sununary of the nature of each diSCUssion.
Copies of all correspondence shall be submitted with the
responses to the "good faith efforts" questionnaire referred to
below in item C.(J).

C, Pre-Award Procedures

(1) Lessee shall maintain or cause to be maintained a
list of minority contractors contacted, indicating those selected
or rejected and the reasons for such rejection.

(2) Lessee shall document Lessee's or the prime
contractor's, os the case l1I8.y be, good faith efforts to obtain
minority subcontractors.

(J) When requested by the Executi ve Director, Lessee
shall complete and return to the port the contractor's question
naire, a sample of which is attached hereto. Failure to submit
the completed questionnaire as required may result in a determi
nation by the Executive Director that Lessee has not complied
with the Affirmative Action Agreement.

(4) Before or promptly after a contract is awarded,
Lessee shall do one or both of the following:

(a) If the contractor is one which Lessee
believes is an MBE. or a joint venture with an MBE partner,
Lessee shall so advise the Executive Director in writing ("Notice
of Selection or Intended Selection"). The Notice of Selection or
Intended Selection Shall inclUde the factual grounds upon which
Lessee bases Lessee's belief. The Executive Director promptly
shall consider the Notice of Selection or Intended Selection and
notify Lessee in writing whether the Port concurs in Lessee's
belief. The Executive Director within seven (7) working days
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after receipt of the Notice of Selection or Intended Selection
may give written notice to Lessee ("Disagreement Notice") that in
the reasonable good faith belief of the Executive Director
Lessee's belief 1s incorrect. If no such Disagreement Notice 1s
given within said period, the contractor shall be deemed to have
the status set forth in Lessee's Notice of Selection of Intended
Selection. Each Disillgreernent Notice shall specifically respond
to the factual grounds set forth in the Notice of Selection or
Intended Selection. and Shall set forth all of the grounds upon
which the Executive Director believes that the contrlllctor does
not have the status claimed by Lessee. If III Disagreement Notice
timely is submitted to Lessee. Lessee or the prime contractor, as
the case may be. shall not enter into the propo.lled contract or
shall terminate the contract entered into, or Lessee shall appeal
the Rej ection Notice as provided in Paragraph 5.2 of the
Affirmative Action Agreement.

(b) Except when Lessee has met its goal under
this Plan, Lessee shall in writing present a separate request
(hereinafter "Request for Determination·) to the Executive
Director for each contract or proposed contract (at Lessee's
option) to determine Whether, with respect to such contract or
proposed contract, Lessee and Lessee's prime contractor has
complied with this Minority Contractor Affirmative Action Plan,
accompanied by all documentation concerning HBB participation
referred to in items (1), {2J and (3) 1llInediately above. '1'be
Executive Director Within seven (7) working days after receipt of
the Request fOJ: Determination and all such documentation sb811
determine in writing ("Rejection Notice") on the baSis of this
P1an, such documentation and such other pertinent inforJlllltion
that may be made avai1ab1e, either that Lessee and Lessee's prime
contractor With respect to the contract OJ: proposed contract bas
complied with this Plan, OJ: that Lessee and Lessee'S pJ:ime
contractor bas not so complied. The Executive DiJ:ector's deter
mination shall be reasonable lIInd shall be made as promptly as is
reasonably practicable. If the Executive Director issues no
written determination within said seven (7) working day period,
Lessee shal1 be deemed to have satisfied the P1an With respect to
the contractor involved. in the Request for Determination. If the
Executive Director issues a written determination to Lessee
within said seven (7) working day period that Lessee or Lessee'S
prime contractor has not complied with this Plan, Lessee or
Lessee's prime contractor at Lessee's option Shall (1) not enter
into the proposed contract or shall terminate the cootract
entered into, or (2) if Lessee or Lessee's prime contractor
decides to enter into the contract, or decides not to terminate
the contract, Lessee shall appeal the Rejection Notice as
provided. in Paragraph 5.2 of the Affirmative Action Agreement.
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If Lessee has awarded a contract before the Lease
becomes effective, Lessee shall immediately upon the Lease becom
ing effective take one or both of the acts described in (a) and
(b) of item (4) 1mmediately above.

D. Post-Award Procedures

MBE's awarded a contract may be dismissed for cause by
Lessee or Lessee's prime contractor, but in securing a replace
ment Lessee and Lessee's prime contractor shall comply with this
plan unless replacement 1s required on an emergency basis in
which case Lessee and Lessee's prime contractor shall make those
efforts under the circumstances thllt are reasonable to secure an
MIlE replacement. Lessee shall promptly notify the Executive
Director in writing of all replacements of MIlE's in the same
manner as specified in subperagraphs C(4) (a) and C(4) (b) above.
This Section D shall not apply to dismissal of an MIlE who was not
necessary for achieving Lessee's 26%.
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v

SAMPLE FORM LETTER

Lessee's (or its Prime COntractor's)
Letterhead including

address & telephone number

Name & Address
Minority Firms
Subject; Bid for "' "

Oakland, CA

SUBBIDS DUEI jl'd.".to-.I'- ,

BIDS OPENED: -"'d'".t'_.,, ,

Gentlemen:

(time I

ctime)

We are prime contr8ctors for the subject work. If your
firm would be interested in submitting a quote to us as a
subcontractor and/or material supplier, please advise.

The work available for subcontracting and/or furnishing
miscellaneous supplies or materials are as follows:

* 1) Underground

* 2) Pavement Markings

* 3) Tiedown Loops

Furnish ana install 12" and 15"
storm drain pipe, catch basins.
manholes, etc.

Layout and painting pavement
markings.

Layout and install galvanized
loops.
Installation of three (3)
floodlight poles and eleven
(11) - 1,000 watt high pressure
sodium luminaires and lamps,
and three (3) double
obstruction lights, concrete
pole foundations, wireS
underground and overhead
conduits, pull boxes,
panelboards, contractors
transformers, switches, circuit
breakers, etc.

Attachment TO
Exhibit ftC_2ft

Page 1 of 2



v)

*Type of description required. This description does
not necessarily apply to the specific contract at hand.

Plans and specifications to be used for bidding on the
above project, mOllY be obtained lit ,,"'''' _
and may also be examined at our office.

»arne, (or I am) the estimator for this contract, .1l!
(and am) available to assist you in such matters as clarifying
questions regarding the scope of work, bid preparation and
obtaining bonds and insurance.

We encourage subCOD.tr8ctors to utilize minority
subcontractors and suppliers.

Very truly yours,

.y'----,===;;.---(type name)

Attaclunent To
Exhibit "C-2"
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1...11

I. mu I KElfRIft'S - AFFIRIU.'l'!VB ACl'7QJ[ PIAl!'

Lessee 1s responsible for assuring that each contractor
employed on the Project at or on the 1ImIediate vicinity of the
Project site fully complies with the conditions set forth herein
to each construction trade it intends to use on the Project.

Lessee shall appoint e company executive to assume the
responsibility for implementation of the requirements, terms and
conditions of the Minority Employment Affirmative Action plan.

XI . APFIBKA'l'IyB ACl'I0lI PLAlf

A. COD1ieD.t of' Mf.1raaUw MUon Pl.an

1. Lessee's goal for the employment of minorities on
the project work force. on i!I. creft-by-craft basis, for each
contractor, 113 50%.

2. The percentage of minority labor utilizlltion is
expressed 1n terms of labor-hours of employment as a proportion
of the total labor-hours to be worked. The labor-hours for
minority work must be substantially uniform throughout the length
of the contract for each of the trades. The transfer of minority
employees or trainees from employer to employer or from project
to project for the sole purpose of meeting the contractor's goal
shall be grounds for disqualifying the employee's hours from
credit toward the 50% goal. Contractor may transfer employee
from project to project or from employer to employer, providing
such transfer is for the sole purpose of keeping the employee
employed after his prior employer's work on the Project was
completed or for the purpose of completing a full day's work.

Exhibit "C-5"



J. Any worker performing any function or work on the
Proj ect who is not an employee of a contractor or subcontractor
will be considered an employee of the contractor or subcontractor
who retained. said worker for affirmative action purposes. Such
worker(s) will be included by the appropriate contractor or
subcontractor in its affirmative action plan, and must be
included in all reports submitted to the Port throughout the life
of the Project.

4. The requirements for affirmative action will not
apply to suppliers of materials to be used on the Project.

a. Specific Affirmative Action Steps

Lessee shall not be found to be in noncompliance with
this Plan solely on account of a contractor's failure to meet its
goals. Lessee and each contractor shall be given the opportunity
to demonstrate that it has instituted. the Specific Affirmative
Action Steps specified. and has made every -good faith- effort to
make these steps work toward the attainment of its goals. Lessee
hereby agrees to assure that each contractor is informed of its
obligations under the terms and requirements of this Plan.

Lessee, to the max1Jllum extent reasonably practicable,
shall assure that each contractor's Specific Affirmative Action
steps shall be at least as extensive and as specific as the
following and that such steps shall be undertaken:

1. Each contractor shall notify community organiza
tions that they have employment opportunities available and shall
maintain records of the organizations' responses.

2. Each contractor shall maintain a file of the names
and addresses of each minority worker referred. The file shall
indicate what action was taken with respect to each such referred
worker, and if the worker was not employed. the reasons there
for. If such worker was not sent sent to a union hiring hall for
referral or if such worker was not employed. by the contractor,
the contractor's file shall document this and the reasons
therefor.

3. Each contractor promptly shall notify Lessee (who
shall promptly notify the Port) (a) if it has reason to believe
that it will not meet its 50% minority craft-by-craft employment
goal, (b) when the union or unions with whom the contractor has a
collective bargaining agreement has not referred to the contract
or a minority worker as requested, or (c) when the contractor has
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other information that the union referral process has impeded the
contractor's efforts to .eet its goal.

4. Each contractor shall participate in minority
employment training programs in the area, especially those funded
by the Department of Labor unless training is provided by Union
Labor Agreement.

S. Each contractor shall disseminate their equal
employment opportunity and affirmative action policy within its
own organization by including it in any policy manual; by publi
cizing it in company newspapers or other company publications; by
conducting staff, employee and union representative's meetings to
explain and discuss the policy; by posting of the policy; i!lnd by
specific review of the policy with minority employees.

6, Ei!lch contractor shall disseminate its equal
employment opportunity aod affirmative i!lction policies externally
by discussing them with all recruitment sources; by advertising
in news media, specifically including minority news media; and by
notifying and discussing them with all subcontractors.

7. Each contractor shall make written and oral
recruitment efforts directed at all minority organizations,
schools with minority students, minority recruitment organiza
tions, and minority training organizations, within the
contractor's recruitment area.

8. Each contractor sball make specific efforts to
encourage present minority employees to recruit their friends and
relatives.

9, Each contractor shall validate
specifications, selection requirements and tests
do not have a discriminatory effect.

all personnel
to insure they

10.
after-school,

Each contractor shall make every effort to promote
summer and vacation employment to minority youth.

11. Each contractor shall develop on-the-job training
opportunities and participate and assist in any association or
employer-group training program relevant to the contractor's
employee needs.

12. Each contractor shall on a reasonable periodic
basis review and eVi!lluate all minority personnel for promotional
opportunities, and shall encourage minority employees to seek
such opportunities.
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".practices and
effect.

Each contractor shall make sure that seniority
job classifications do not have a discriminatory

14. Each contractor shall make certain that all faci
lities and company activities ere nonsegregated.

15. Each contractor shall continually monitor all
personnel actiVities to ensure that their equal employment oppor
tunity and affirmative action policies are being carried out.

16. Following the hiring of each contractor, Lessee
11'111 inform the Port's ERDP department who may contact the
contractor to assist in providing referral of applicants for job
openings.

III. OTHER CONDITIONS

A. Nondiscrimination

In no event llIlly a contractor utilize the goals. time
tables or affirmo!ltive action steps required by this plan in such
a manner as to cause or result in discrimination against any
person on account of race, color. religion, sex or national
origin.

B • CONTRACTORS AND SUBg)NTRACTQRS BOUND

Lessee shall cause this Plan to be a part of all
contracts.

IV. COMPLIANCE PROCEDURES

A. Reporting Requirements

Lessee shall promptly submit to the Port's Executive
Director for each contractor, on u.S. Department of Labor,
payroll Report Form WH 347, or other approved form, the
contractor's complete, certified weekly payroll records for all
workers involved in construction of the Project, with each worker
identified as to minority or nonminority status. In case the
contractor shall fail to submit the weekly payroll records to
Lessee within one (1) week after the payroll date, Lessee agrees
that no payments will be made to the contractor until such
required reports are received.

- , -



B. Enforcement

Lessee every two weeks shall review the contractors'
employment practices during the construction of the Project and
shall fully cooperate with the Port in order that the Port from
time to time, upon reasonable prior notice to Lessee, also may
review such employment practices. Violation of any substantill.1
requirement of the terms of the Affirmative Action Plan shall be
deemed to be material noncompliance by the contractor with its
contract.

If the contractor demonstrates that it has satisfied
its minority hiring goals, the contractor shall be presumed to be
in compliance with its obligations and no formal sanctions or
proceedings leading toward sanctions shall be instituted. Where
Lessee or the Executive Director finds that the contractor has
agreed (exeept whare Lessee invokes the procedures of Paragraph
7.2 of the Agreement) to take such action and impose such sanc
tions as may be appropriate. When Lessee proceeds with such
formal action of declaring the contre.ctor out of compliance, it
has the burden of proving that the contractor or subcontractor
has not met the minority hiring goel.s of this Plan. HOwever the
contractor's failure to meet its goals shall shift to it the
requirement to come forward with evidence to show that it bas met
the "good faith" requirementrl of this Plan by instituting at
least the Speeific Affirmativa Action Staps preViously listed and
by making every "good faith" effort to make those steps work
toward the attainment of the goals of minority hiring. It shall
be no excuse that the union with which the contractor bas a
collective bargaining agreement providing for exclUSive referral
failed to refer minority employees.

In the event that II. contractor does not meet the goals
of this plan, it shall be relieved of any purported non:"
compliance if it can reasonably demonstrate its "good faith"
attempt to meet the goal in accordance with this Plan.

c. Sanctions

In the event of a contractor's noncompliance with this
Plan, whether willful or inadvertent, the contractor shall be
conSidered in substantial breaeh of contract. In the case of
such a breach, Lessee agrees promptly to take appropriate
remedial and other actions against the involved. contractor that
are reasonably calculated. to result in ultimate compliance With
this Plan. Such actions may include, among other things (1)
imposition of liquidated damages, and/or (2) withholding all or



portions of contract payments to the involved contractor until
the involved contractor is in compliance with this Plan, and/or
(3) termination of the involved contractor and securing a new
contractor. Appropriate actions shall be determined by Lessee in
its good faith reasonable judgment. Lessee agrees that each of
its contracts with its prime contractors shall provide for
imposition of liquidated damages of One Thousand Dollars
($1,000.00) per day for each day of non-compliance with the
requirements imposed by this Plan, and that each contract awarded
by the prime contractor shall contain a like provision. Such
liquidated damages provision will be applicable only when the
default by the contractor is non-curable. All liquidated damages
shall be paid over to the Port and used for the purposes set
forth in Paragraph 5.2 of the Agreement. Lessee agrees that it
shall keep the Port fully informed and shall fully consult with
the Port concerning all contract breaches involving this Plan and
Lessee's proposed remedial and other actions.
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1IIIlORI'l'Y AJlD WOKElf PROFBSSIOIf4L
gQ1!'!'RAQTS APPrRIfATIVB At,"x101f PLAJl'

A. Goa1a:

Lessee agrees that Lessee and Lessee's contractors shall
exercise good faith efforts to seek the following golll for
MBE Professional Contracts: For MBE's. a goal of at least
twenty-six percent (26') of the total contract price of all
PrOfessional Contracts for the Project; provided, however.
that the amount of contracts awarded to WBB I s shall be
credited toward the MBE goal up to a total sum not exceeding
two percent (2\ l of the total contract price of all
Professional Contracts. In determining whether this goal has
been satisfied, Professional Contracts entered into before
the effective date of the Lease shall also be considered.

Par purposes of this Plan, the port and Lessee agree
that the total contract cost of Professional contracts shall
be deemed to be Dollars l'~"",,,,;;;<).
This sum shall not be subject to adjustment to actual costs
resulting from Professional contracts for the Project.

B. Good I'dth HUorta:

Efforts that are merely pro forma are not good faith
efforts to meet the goal. Efforts to obtain MBE participa
tion are not good faith efforts to meet the goal. even if
they are sincerely motivated, if, given all relevllllt circum
stances, they could not reasonably be expected to produce a
level of MaE participation consistent With reasonably avail
able minority contractors.

"Good faith efforts" for purposes of this Plan include
but are not limited to the following affirmative action
steps:

(1) Active solicitation of MaE's to be contractors in
ProfeSSional Contracts.
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(2) Documented contacts with MBE's and minority profes
sional associations, community business assistance
organizations, and related entities.

(3) Provision of assistance (including forms) to MBE'S
in such matters as business proposal preparation.
and provision of general advice to MBE's.

,<) Encouragement of MaE's to
MBE's or non-MBE'S in
Professional contracts.

joint venture with other
order to qualify for

from MBE's
other daily

,'I

, , I

Advertising for proposals
minority newspapers. and 1n
newspapers and area media.

utilizing MaE lists and other related
available from the Port, state of
federal government or elsewhere.

in local
and weekly

information
California,

(7) Active efforts to inform the Oakland professional
community of Lessee's goals and available
Profession~l Contract opportunities in- the Project.

Lessee agrees th~t in discussing Professional Contr~cts
with prospective professional contractors for the Project,
Lessee or Lessee'S contr~ctor in good faith shall encourage
and assist. when requested, such prospective contractors who
h~ve WOllllm and minority employee underutilization, in
developing an employee affirmative action plan. Lessee also
agrees that ~ll Professional Contracts entered into by Lessee
or a contractor sh~ll contain a provision substanti~lly the
same as Paragraph 3 (exclUding subp~ragraph F thereof) of
this Affirmative Action Agreement.

C. Do01JJllentat1.on ot Good Pa1.1ih Ettorts:

Before or promptly after a Professional Contract is
awarded by Lessee or a contractor, Lessee shall do one or
both of the following:

(a) If the professional contr~ctor is one which Lessee
believes is an MBE or WBE, or a joint venture with an MBE or
WBE partner, Lessee sh~ll so adVise the Executive Director in
writing (-Notice of Selection or Intended Selection"). The
Notice of Selection or Intended Selection shall inClude the
factual grounds upon which Lessee bases Lessee'S belief. The
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JR/2-27-87
JR3-13-87 (REVISED)

Scott's
Lease Description

All that certain shoreline and water area situate in the City
of Oakland, County of Alameda, state of California, more
precisely in the area known as Jack London Square.

Beginning at the most northwesterly wall of that Port of
Oakland Bui1dinq F-l06, identi.fied as Point "AM Point of
Beginning, _for the purpose of this description.

thence North 26/15/30 East 19.660 feet

B thence South 63/44/30 East 125.49 teet

C thence South 26/15/30 West 19.66 teet

D thence South 63/44/30 East 23.00 feet

E thence South 26/15/30 west 30.00 feet

F thence North 63/44/30 West 10.00 feet

G thence South 26/15/30 West 41.34 teet

H thence South 71/15/30 West 42.426 teet

I thence North 63/44/30 West 165.00 teet

J thence North 26/15/30 East 71.929 teet

K thence South 18/44/30 East 15.571 feet

H thence North 71/15/30 East 4.00 teet

N thence North 18/44/30 West 2.50 feet

o thence North 71/15/30 East 15.00 feet

P thence South 18/44/30 East 2.50 teet

Q thence North 71/15/30 East 4.00 feet

R thence South 18/44/30 East 6.50 feet

5 thence North 71/15/30 East 12.66 feet

T thence South 18/44/30 East 4.00 feet

U thence North 71/15/30 East 14.279 teet to

A the Point of Beginning

The above described area contains 21,044.987 square
feet/.4S31 acres.
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Executive Director promptly shall consider the Notice of
Selection or Intended selection and notify Lessee in writing
whether the Port concurs in Lessee's belief. The Executive
Director within seven (7) working days after receipt of the
Notice of Selection or Intended Selection may give written
notice to Lessee ("Disagreement Notice") that in the reillson
able good faith belief of the Executive Director Lessee's
belief 1s incorrect. If no such Disagreement Notice is given
within said period, the professional contractor shall be
deemed to have the status set forth in Lessee's Notice of
Selection of Intended Selection. Each Disagreement Notice
shall specifically respond to the factual grounds set forth
in the Notice of selection or Intended Selection, and shall
set forth all of the grounds upon which the Executive
Director believes tiurt the professional contractor does not
have the status claimed by Lessee. If a Disagreement Notice
timely Is submitted to Lessee. Lessee or Lessee's contractor
shall not enter into the proposed Professional Contract or
immediately shall te~inate the Professional Contract entered
into, or Lessee shall appeal the Rejection Notice as provided
in Paragraph 6.2 of the Affirmative Action Agreement.

(b) Except when Lessee has met its goal under this
Plan, Lessee Shall in writing present a separate request
(hereinafter "Request for Determination") to the Executive
Director for each Professional Contract or proposed
Professional Contract (at Lessee'S option) to determine
whether, with respect to such Professional COntract or
proposed Professional COntract. Lessee bas complied with this
plan. accompanied. by all documentation concerning MBE and WBE
participation referred to in this Plan. The Executive
Director within seVeD (7) working days after receipt of the
Request for Determination and all such documentation shall
determine in writing I"Rejection Notice") on the basis of
this plan, SUch documentation and such other pertinent
information that may be I118de available. either that Lessee
with respect to the PrOfeSSional COntract or proposed
Professional Contract has complied with this Plan, or that
Lessee has not so complied. The Port's Executive Director's
determination shall be reasonable and shall be made as
promptly as is reasonably practicable. If the Port's
Executive Director issues no written determination within
sillid seven (7) working day period, Lessee shall be deemed to
hillve satisfied the plan with respect to the professional
contractor involved in the Request for Determination. If the
Executive Director issues a written determination to Lessee
within said seven (1) working day period that Lessee has not
complied with this Plan, Lessee or its contractor at Lessee's

- 3 -
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option shall (1) not enter into the proposed Professional
Contract or shall terminate the Professional Contract entered
into, or (2) if Lessee decides that Lessee or its contractor
will enter into the pl:ofesllional Contract, or decides not
immediately to terminate the Professional Contract, Lessee
shall appeal the Rejection Notice as provided 1n Paragraph
5.2 of the Affirmative Action Agreement.

D. Post-Award Procedures

MBE's or WBE'S awarded a Professional ContrZlct may be
dismissed by Lessee or its contractor, but 1n securing a
replacement Lessee shall comply with this Plan unless
replacement is required on an emergency basis in which case
Lessee or its contractor shall make those efforts under the
circumstances that are reasonable to secure an MBE or WBE (as
the case may be) replacement. Lessee shall promptly notify
the Executive Director in writing of all replacements of
MBE's in the same manner as specified in Paragraph C of this
Plan above. This Paragraph D shall not apply to dismissal of
an MIlE or WBE who was not necessary for achieving Lessee's
26% goal.

- 4 -
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IRREVOCABLE LETTER OF CREDIT

Irrevocable and Transferable
Letter of Credit • _

Amount: U.S. $ _

To: Port of Oakland
Attention: Director of Properties
66 .lack London SquaOl
oakland, cali.fornia 94.607

Gentlemen:
"'-

For the account of [LESSEE'S NAME]. a [-,;"'...,"""''''''''''''
-"'''''''"C''''''''-']' we hereby issue in your favor -our Irrevocable
Letter of Credit for U.S. $, _

The amount of this credit 1s available to you by your
drafts on us at sight lIccOlllpanled by the foll.owing statement
signed by you.

-I certify that the aJllOUnt of our drawing is
due the Port of oalcl.and pursuant to the terms
of the Lease dated • 198_ between
the Port of Oakland and [LESSEE'S NAME]. a
[ . I"

Drafts must clearly specify the number of this credit
and be presented at our counters at •
1n oakland, california (or in San Francisco, california) not 18.
ter than the close of business on , 19 , or
such later date as this credit shall have been extended to.

This credit shall be deemed automatically extended
Without amendment for lldditlonal periods of one yellr from the
present or llI1y future e:l[piratlon date unless thirty (30) days
prior to any such date we notify you and [LESSEE'S NAME] by

Exhibit 'D"'-r'
Page 1 of 2



r;egister;ed mail that we elect not to consider the letter of
credit r;enewed for any such additional period. You may then dr;aw
on us at sight with your statement cer;tifying that the amount
dr;awn covers (LESSEE'S) outstanding obligation to you.

This Letter of Cr;edit is subject to the wUniform custom
and Practice for Documentary Credits w (1983 Revision), Interna
tional Chamber of Commerce Publication No. 290.

We engage with you that drafts drawn under and in com
pliance with the terms of this credit will be duly honored by us
on deliver;y of documents as specified.

Very truly yours,

Authorized Signature and Title

El<hibit "0_1"
Page 2 of 2
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THIRD SVPfT.JQIfTJ,L IGRlIKlMT

PORi' OP OAKLAIID

An'
SCOTT' 8 JACK LOIlDOIf 8BUOOD, IHC.,

• corpOratioD

Dated

l\pri1 '. 1993

• •

~~;:;;: ';~i~;~;;':; I
~/l.S N01 Bml (OMP~~HI l'IIT~ (J~I"I'I~'

ALAMEDA COUNTY RECORDER
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a Corporat:!oa

Karoh 1, 1194
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THIS POtrR'l'H SOPPL!!X2lI'1'AL AOREBKJIII'1' UD IS'l'OPPBL (this "Aqr••_
••Ilt"), dated as of July 1, 1993 ("Effective Dat,,-), is by and
between the CITY or OAKLAND. a municipal corporation, acting by and
through its Board of Port Commissioners, hereinafter called the
"Port" or "L••aor", and OAKLUID PORTSIDIl ASSOCIATES, a California
limited partnership, hereinafter called "10 or "OPA" .

.B1!<1711Idl

A. Lessor and Lessee are parties to that certain Lease (as
such Lease has been, is hereby, or may hereafter be amended,
modified or supplemented, the "Lease") dated July 21, 1987 and
recorded August 5, 1987, in the Official RecordS of Ala.ed.a County,
California (the "Official Records") as Instrument No, 87-219660,
which lease has been supplemented and amended by that certain First
Supplemental Agreement dated April 5, 1988 and recorded June 22,
1988 in the Official Records as Instrument No. 88-148836 (the
"First Supplemental Agreement"), by that certain Second Supplemen
tal Agreement and Estoppel (Gallagher BlOCk Lease) dated December
20, 1991, and recorded December 20, 1991, in the Official Records
as Instrument No. 91-338212 (the "Second Supplemental Agreement")
and by that certain Third Supplemental Agreement (Gallagher BlOCk
Lease) dated March 24, 1992, and recorded May 13, 1992, in the
Official Records as Instrument NO. 92-148906 (the "Third Supplemen
tal Agreement"). All initially capitalhed terms uaed in this
Agreement and not specifically defined Shall have tlle meanings
given such teI1ll.s in the Lease unless the ccntext hetein clearly
requires otherwise.

B. AS referenced in the First Supplemental Agreement,
Bankers Trust Company, a New York banking corporaticn ("Bank") has
made a teI1ll. and construction loan to Lessee (the "Loan"), which
Loan is secured by, among other things, (i) that certain construc
tion and Term Loan Deed of Trust and Security Agteellent with
Assignment cf Rents and Fixture Filing dated as of June 21, 1988
(as amended to date and concurrently herewith, the "Deed of Trust")
and recorded June 22, 1988 in the Official Records as Instrument
No. 88-148840; and (ii) that Certain Assignment of Leases dated as
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THIS FOURTH SUPPt.BXENTAL AGRBEHBII'l' AIm BS'l'OPPBL (this "Agr••_
••nt;"), dated as of JUly 1, 1993 ("Effective Date"), is by and
between the CITY or OAXLAXD, a municipal corporation, acting by and
through its Board of Port Commissioners, hereinafter called the
"Port;" or "Leasor", and OA~ PORTSIDB ASSOCIATBS, a California
limited partnership, hereinafter called "L.a..... or "OPA".

A. Lessor and Lessee are parties to that certain Lease (as
such Lease has been, is hereby, or may hereafter be amended,
modified or supplemented, the "Lease") dated April 9, 1987 and
recorded August 5, 1987, in the Official Records of Alameda County,
California (the "Official Records") as Instrument No. 87-219662,
Which lease has been supplemented and amended by that certain First
Supplement'll Agreement dated April 5, 1988 and recorded ,June 22,
1988 in the Official Records as Instrument No. 88-148837 (the
"First Supplemental Agreement"), by that certain second Supplemen
tal Agreement and Estoppel (Site A Office Building Complex Lease)
dated December 20, 1991, and recorded December 20, 1991, in the
Official Records as Instrument No. 91-338214 (the "Second Supple
mental Agreement") and by that certain Third Supplemental Agreement
(Site A Office Building Complex Lease) dated March 24, 1992, and
recorded M<lY 13, 1992, in the Official Records as Instrument No.
92-148907 (the "Third Supplement'll Agreement"). All initially
capitalized terms used in this Agreement <lnd not specifically
defined shall have the meanings given SUch terms in the Lease
unless the context herein clearly requires otherwise.

B. As referenced in the First Supplemental Agreement,
Bankers Trust Company, a New York banking corporation ("Bank") has
made 'I term and construction loan to Lessee (the "Loan"), which
Loan is secured by, among other things, (i) that certain Construc
tion and Term Loan Deed of Trust and Security Agreement with
Assignment of Rents and Fixture Filing dated as of June 21, 1999
(as <lmended to date and concurrently herewith, the "Deed of Trust")
and recorded June 22, 1988 in the Official Records as Instrument
No. 89-148940; <lnd (ii) that Certain Assignment of Leases dated 'IS
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FOUR'lJ( SOuu;Kl!Il'l'AL AGRlIV'1fT

'l'BIB rOtrll.'l'B SUPPLBMIlH'l'AL AGUZIIBJl'I', dated as of March 1, 1994
(the "Third Amended Lease"). b~ and between the CITY or OAILAKD, a
Illunicipal corporation, acting by and. through its Board of Port
cOllUllissioners, (hereinafter "Port"). and SC01'T'S JACK LOIIDOIl
SBUOOD. IHC., a corporation, (herein "Lessee").

)I I t B .I J. I .I t. K:

IfBBRJ!lAS, the Port, as Lessor, and. SCO'l'l"S JACK LOIIDOR 8BArOOD,
rife., as Lessee, are parties to that certain Lease dated the April
9, 1987, recorded on September 9, 1988, as Document Nwnber 88
237370 of the Official Records of Alameda County (said Lease, as
previously amended, is herein called "the Lease") 1 and

WBBRBAS, the Port and
CAM-Promotion Percentage
Percentage Rent;

Lessee wish to
Rent and to

amend the
increase

Lease to delete
the amount of

110_, 'l'IIERBPOU, the Port and Lessee agree as follows:

1 • Plra.Dtag. B'Dt

That portion of Section 4.2.1. of the Lease that provides
as follows:

" equal to 4.2t of 'Gross Receipts' ... "

is hereby amended to read as follows;

" ... equal to 4.5t of 'Gross Receipts' ... "

Section 17 of the Lease is hereby amended to read as
follows:

"17. B.quin4
Mditional hAt

.:Ep'Adit.ur•• ,

As used
Fiscal Year"
March 31.
restaurant
promotions.
not later

sanT'S .lACI: LlIIlOl SUFOCII. [Ill:.
KO:TI !DPL.DEITAl. IoGllEEIEllT

in this Section 17, "Lessee's
means the period April I through
The term. "llarketing" inCludes
advertising, publicity and

Lessee shall provide to the Port
than Hay 1, 1994, written

. , .
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verification of the amount Lessee spent on
marketing the restaurant on the Premises for
Lessee's Fiscal Year 1993-1994. Lessee agrees
that said amount is subject to audit by the
Port. For Lessee's Fiscal Year 1994-1995 and
in each subsequent Lessee's Fiscal Year of the
terII of the lease (except for the last
Lessee's Fiscal Year for which an appropriate
proration shall he made if required) Lessee
shall either (1) spend not less than $28,000
more for marketing the restaurant on the
Premises than Lessee spent for marketing in
Lessee's Fiscal Year 1993-1994 or (2) pay to
the Port, as additional rent, not later than
30 days after Lessee's Fiscal Year in question
the shortfall between (a) what Lessee spent on
marketing the restaurant in said Lessee's
Fiscal Year and (2) the amount Lessee spent on
marketing the restaurant in Lessee's Fiscal
Year 1993-1994, increased by $28,000. Lessee
shall maintain complete records of all
marketing expenditures for the same period as
the Lease requires for maintenance of other
records of business transactions in order to
calculate rent, and the Port shall be entitled
to review and copy said records on the same
terms and conditions that the Port may review
and copy said other records of business
transactions. Lessee shall sUbmit to the Port
within 30 days after the end of Lessee's
Fisoa.l Year 1994-1995, and within 30 days
after the end of each subsequent Lessee's
Fiscal Year (or, if the term of this Lease
expires or terminates on other than the last
day of a Lessee's Fiscal Year, then within 30
days after the date of expiration or
termination) a complete and detailed
accounting of all amounts Lessee spent for
marketing the restaurant in the immediately
preceding Lessee's Fiscal Year.

3 • UteRiV' DAb

This Agreement shall be effective April 1, 1994.
Seotions 1 and 2 of this Agreement shall apply to the portion of
the term oOlllllencing April 1, 1994, and all paYJllents of rent due
under the Lease for the portion of the term before March 1, 1994,
shall remain due and payable notwithstanding said Sections 1 and 2.

sanT" .IAOl: l_ SEARDI. III:.
....... ~ou.' III
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... Lease xu EthClt

Except as provided in this Agreement, the Lease, as
previously amended, is hereby ratified, confirmed and approved.

IN .I~SS WHEREOP, the parties hereto have caused
these presents to be executed the day and year first above written.

crTY or oav,an. a municipal
corporation, acting by and
through its Board of Port
COlDJl\issioners, ,

SCOTT' 8 JACK IoOIlDOll' 8IlAl'OOD. IRC.,

'Y'G20~U,O~,~
• () (SignatweJ

&.

Attest ---IV

TB:J:s AGRBBllBII'! SHALL IIO't
BII VALID OR .'PECTZVIl POR
JUrY PURI'OSE tJlILEBS JUID
UNTIL IT IS SIGHED BY THB
PORT ATTOIUlIiY.

Approved as to form and
leqalit~s 4£n.qa::?

of i' 19'1.!i'

~rtle41--'POrtA rnay

Port Resolution No. 94071

5CDIT'$ JKJ{ LQIllII SUflDl. tE.
RUT. lU'I'lElEllTAl. _Ir • 3 •



THIRD SOPPLEKEI!TAL AGi!l!lEMIDlT

TRIS TRIRD SDPPLEKENTAL AGi!l!lBMERT, dated as of April 6, 1993
(the "Third Amended Lease"), by and between the CITY OJ' OULAHD, a
municipal corporation, acting by and through its Board of Port
c01lllllissioners, (hereinafter "Port"), and SCO'l"I"S JACK LOIfDOH
SI!UOOD, IRC., a corporation, (herein "Lessee").

JlHEi!l!lAS, the Port, as Lessor, and SCO'l"I"S JACK LOIfDO)l' SBUOOD,
IHC., as Lessee, are parties to that certain Lease dated the April
9, 1987, recorded on September 9, 1988, as Document Number 88
237370 of the Official Records of Alameda county; and

WHEREAS, the Port and Lessee have entered into that certain
First Supplemental Agreement dated as of september 5, 1989 (the
"First Amended Lease"), which amends the Lea.se by providing for
deferral of portions of the Minimum Monthly Rent for that portion
of the term of the Lease from December 1, 1988, through December
31, 1989, for the deferral of a total of $263,000 in Minimum
Monthly Rent during said portion of the term of the Lease: and

WHEREAS, the Port and Lessee have entered into that certain
Second Supplemental Agreement dated as of June 2, 1992 (the "Second
Amended Lease"), which further amends the Lease by providing for
deferral of additional rent in the amount of $87,500.34;

1fHEi!l!lAS, Lessee has requested the Port to agree to a deferral
of additional rent, and to a four-year schedUle (beginning July 1,
1993) for repayment of all deferred and unpaid rent;

JlHEUAS, the Port and Lessee wish to amend the Lease to
provide for certain rental deferrals and related agreements;

NOW, THBREPORE, the Port and Lessee agree as follows:

SCOTT'S JACK LOIfDOH SBAPOOD, IHC.
THIRD SUPPLEMEll'I'AL AGREEKEllT - 1 -



v

1. Bent DIClrul

v

1.1. R.nt Det.rral (New Def.rr.l Amount): The Port and
Lessee agree that the following estimated amount of rent will have
accrued and been unpaid by agreement of the Port and Lessee under
the First Amended Lease, the second Amended Lease and the Third
Amended Lease as of June 30, 1993:

(a) Rent p.fen.4 un4er lint
Am.nd.d Leas. ADd 8.gon4
Mlnd.d Lell.: Rent deferred
and which will remain unpaid as
of June 30, 1993, assuming
Lessee makes the payments
required under the Second
Amended Lease--------------

(b) Rent Deferred Onder Tbis Third
Am,nAI" Le.lll: All minimum
monthly rental due under Lease
for the period January 1, 1993,
through June 30, 1993, (except
for payments on New Deferral
Amount under the Second Amended
Lease)----------------------

TOTAL

$169,615.66

$145,000,00
(... i .., • ..,ly)

$314,615,66
(eo,i.., • ..,Iy)

The above stated total estimated amount of
$314,615.66 is herein referred to as the "Revised New Deferred
Amount." It is understood. and agreed that neither the calculation
of the Revised New Deferred Amount nor any other provision of this
Third Amended Lease shall constitute a waiver or release of Lessee
from payment of any rent obligation which is based upon a
percentage of Gross Receipts should a review or audit of Gross
Receipts sho.... that Lessee is obligated to pay more rent than
previously ....as assumed,

1.2. Pul!out of Reyiud Nn Deferral Amount: The port
agrees that Lessee may defer the payment of all rent coming due
under the Lease for the period. January 1, 1993, through June 30,
1993 (except for payments on the New Deferral Amount under the
Second Amended Lease). Lessee agrees to pay to the Port the
Revised New Deferral Amount, together with interest at the rate of
eight and one-half percent interest (8%') per annum on the unpaid
balance, in forty-eight (48) equal monthly installments commencing
July 1, 1993, and continuing each month thereafter until all of the
Revised New Deferral Amount, including said interest, has been paid

SCOTT'S JACK LONDOR SEAFOOD, INC.
'l'JIIRD SlJi'i'LZHENTAL AGREEMENT - 2 -
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in full to the Port. Each monthly installment shall be due on or
before the filOst day of the month. The payment schedule for
Lessee's payment of the Revised New Deferral Amount, including
interest thereon, is attached hereto as Exhibit "A-4". Lessee and
the Port agree that when the actual amount of rent deferred for the
period January 1, 1993, through June 30, 1993, is determined, each
of them shall execute an amendment to the Lease setting forth such
determination and attaching an appropriate revision to Exhibit "A
4. "

2. Lease ID Ethet

Except as provided in this Third Amended Lease, the
Lease, as previously amended, is hereby ratified, confirmed and
approved.

IN WI~SS WHEREOF, the parties hereto have caused
these presents to be executed the day and year first above written.

CiTY OP OAKLAND, a municipal
corporation, acting by and
through its Board of Port
Commissioners,

(Print or Type Name) (

SCOTT'S JACK LONDON SEAFOOD, iNC.
TRiRD SUPPLEMENTAL AGREEMENT - 3 -
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i'JIIS AGRlBHEN'l' SHALL HOT
BE VALID OR EFFECTIVB FOR
ANY PURPOSB UNLESS AND
UNTIL IT IS SIGNED BY THB
PORT AT'1'ORNBY.

Approved as to form and
legality this .ftIM d_ay
of V~ , 19_""_

..zIT"~i?&k.lPorttorney

Port Resolution No. tf~!?Jr

SCOTT'S JACK LONDON SBAFooD. INC.
THIRD SOPPLBMIlNTAL AGREBHBlft' - ... -



EXIlIlIlT
"A-4" V

Estimated
AMORTIZATION SCHEDULE FOR SCOTT'S SEAFOOD

PRINCIPAL 314,615.66
~" 8.50
Tl'.RM (IN YEARS) 4.00
PAYMENT 7.754.74

PERIOD II PAYMENT INtEREST PRINCIPAL O/S llAlANCE

314,615.66
07/01/93 7,754.74 2,218.53 5,526.21 309,089.45
08/01/93 7,754.74 2,189.38 5,565.36 303,524.09
09/01/93 7,754.74 2,149.96 5,604.78 297,919.31
10/01/93 7,754.74 2,110.26 5,644.48 292,274.83
11/01/93 7,754.74 2,070.28 5,684.46 286,590.36
12/01/93 7,754.74 2,030.02 5,724.73 280,865.64
01fC.11~4 7,754.74 1,989.46 5,765.28 275,100.36
02/01/94 7,754.74 1,948.63 5,806.11 269,294,24
03/Ql/94 7,754.74 1,907.50 5,847.24 263,447.00
04/01/94 7,754.74 1,866.08 5,888.66 257,558.34
05/01~4 7,754.74 1,824.37 5.930.37 251,627.97
06/01/94 7,754.74 1,782.36 5,972.38 245.655.60
07/01/94 7,754.74 1,740.06 6,014.68 239,640.91
08/01/94 7,754.74 1,697.46 6,057.29 233,583.63
09/01/94 7,754.74 1,654.55 6,100.19 227,483.44
10/01/94 7,754.74 1,611.34 6,143.40 221,340.04
11/01/94 7,754.74 1,567.83 6,186.92 215,153.12
12/01/94 7,754.74 1,524.00 6,230.74 208,922.38
01/01/95 7,754.74 1,479.87 6.274.88 202,647.50
02/01!?5 7,754.74 1,435.42 6,319.32 196,328.18
03/01/95 7,754.74 1,390.66 6,364,08 U~:~~::~~04/01/95 7,754.74 1,345.58 6,409.16

g~~glm 7,754.74 1.300.18 6,454.56 177,100.37
7,754.74 1,254.46 6,500.28 170,600.09

07/01/95 7,754.74 1,208.42 6.546.32 164,053.77
08/01/95 7,754.74 1,162.05 6,592.69 157,461.07
09/01/95 7,754.74 1,115.35 6,639.39 150,821.68
10/01/95 7,754.74 1,068.32 6,686.42 144,135.26
11/01/95 7,754.74 l'S~~J~ 6.733.78 137,401.47
12/01/95 7,754.74 6,781.48 130,619.99
01/01/?6 7,754.74 925,21 6,829.52 123,790.47
02/01/96 7,754.74 876.85 6,877.89 116,912.58
03/01/96 7,754.74 828.13 6,926.61 109,985.97
04/01/96 7,754.74 779.07 6,975.67 103,010.29
05/01/96 7,754.74 729.66 7,025.09 95,985.21
06/01/96 7,754.74 679.90 7,074.85 88,910.36

g~~gl~~ 7,754.74 679.78 7,124.96 81,785,40
7,754.74 579.31 7.175.43 74,609.97

09/01196. 7.754.74 528.49 7.226.25 67,383.72
10/01/95 7.754.74 477.30 7,277.44 50,106.27
11/0lf95 7.754.74 425.75 7,328.99 52,777.28
12/01/96 7,754.74 373.84 7,380.90 45,396.38
01/0lf97 7,754.74 321.56 7,433.18 37,963.20
02/01/97 7.754.74 268.91 7,485.84 30,477.36
03/0lf97 7.754.74 215.88 7,538,115 22,938.50
04/01/97 7.754.74 162.48 7,592.25 15,345.24
05/01/97 7,754.74 108.70 7,646.04 7,700,20
06/01/97 7,754.74 54.54 7,700.20 (0.00)

- - .. - - - .........................................
372,227.63 57,511.97 314,615.66 (0.00)
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SBCOND BUlPLEMBN1'AL A(]RBIlMEN'l

THIS SECOND StlPPLEXENTAL AGRBEKEH'l', dated as of June 2, 1992,
by and between the CITY OF OAKLAHD, a municipal corporation, acting
by and through its Board of Port commissioners, (hereinafter
"Port"), and SCOTT'S JAClt LONDOR SBAi'OOD, INC., a corporation,
(herein "Lessee").

J: 1. I B I: iiI. :: H:

WKERBAB, the Port, as Lessor, and SCO'l"1"S JACK LONDON SEAFOOD,
INC., as Lessee, are parties to that certain Lease dated the April
9, 1987, recorded on Septe.ber 9, 1988, as Document Number 88
237370 of the Official Records of Alameda County;

WHEREAS, the Port and Lessee have entered into that certain
First supplemental Agreement dated as ot Septe~er 5, 1989, which
amends the Lease by providing for deferral of portions of the
Minimum Monthly Rent for that portion of the te~ of the Lease from
December 1, 1988, through December 31, 1989, for the deferral of a
total of $263,000 in Hinim~ Monthly Rent during said portion of
the term of the Lease;

WREREAS, through July 31, 1992, the balance of the Minimuili
Monthly Rent deferred under the First Supplemental Agreement, that
remains unpaid, is $156,737.72, and Lessee has requested the Port
to defer payment of an additional amount of rent, in the amount of
$87,500.34 for certain past periods, thereby increasing the total
amount of rent requested to be deferred through July 31, 1992, to
the amount of $244,238.06; and

WBEtl.BAS, the Port and Lessee wish to amend the Lease to
provide for certain rental deferrals and related agreements~

NOW, THEREPORB, the Port and Lessee agree as follows:

SCOTT'S JACK LONDON SEAFOOD, INC.
SECOND SUPPLBMENTAL AGREBKDT - 1 -
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1. Rent Deferral

v

1.1. Rept Deferral (Nov Deferral Amount): The Port and
Lessee agree that the following rent, among other rent, has accrued
under the Lease:

[a) KinimU\l, Monthly IImt: accrued
between December 1, 1988, and
December 31, 1988, Which ....as
deferred under the First
Supplemental Agreement and
which remains unpaid (principal

only) ----------------------

(b) Other Accrued ADd Unpaid Rent:
(i) Minimum Monthly Rent and
CAM-Promotion Percentage Rent
for months of November and
December 1991, and January and
February 1992---------------

(U) Percentage Rent tor months
of December 1991, and January
1992------------------------

TO'fAL -------

$156,737.72

$73,390.24

S14,110.10

$244,238.06

The above stated total sum of $244,238.06 is
hereinafter referred to as the "New Deferred AlDount." It is
understood and agreed that neither the calculation of the New
Deferred Amount nor any other provision of this Second supplemental
Agreement shall constitute a waiver or release of Lessee from
payment of any rent obligation which is based upon a percentage of
Gross Receipts should a review or audit of Gross Receipts show that
Lessee is obligated to pay more rent that previously was assumed.

1.2. P..,.ell1: of Ne. Defernl blount: Lessee agrees to
pay to the Port the New Deferral Amount, together with interest at
the rate or eight and one-half percent interest (8~tl per annum on
the unpaid balance, in thirty-six equal monthly installments
cODlll\encing on AUgUst, 1992, and continuing each month thereafter
until all of the Naw Deferral Amount, including said interest, has
been paid in full to the Port. Each monthly installment shall be
due on or before the first day of the month. The payment schedule
for Lessee's payment of the New Deferral Amount, including interest
thereon, is attached hereto as Exhibit "A-3".

2. Delinqu'DCly Charg,

That portion of the first sentence of Section 4.3 of the
Lease which provides "for a period of 10 days after it becomes due

SCOTT'S JACK LONDOR SEAFOOD, INC.
SECOND SUPPLEXEN"l'AL AGREEXEN"l' - 2 -



and payable" is hereby amended to read "for a period of 20 days
after it becomes due and payable."

3. c'pcellaUon of Delinqu.ncy Charges

The Port hereby agrees, cancels, waives and releases the
Sum of $19,625.81 of delinquency charges incurred by Lessee under
Seotion 4.3 of the Lease as of Hay 11, 1992, and in consideration
therefor Lessee hereby waives any and all rights (if any), and
releases the Port frcm any and all liability to (if any) or claims
by Lessee, arising out of or in connection with the April 24, 1991,
letter agreement between the Port (acting through its Executive
Director) and Lessee (acting through Raymond Gallagher) regarding
the Pavilion building in Jack London Square, including, without
limitation, any rights (it any) or claims to any credit against any
rent accrued, paid or to be accrued under the Lease.

4. Additional s.curay Deposit

In addition to the Deposit required to be maintained by
Lessee under Section 4.5 of the Lease, Lessee also shall deposit
and maintain on deposit with the Port, until Lessee has fUlly
satisfied all of its obligations under Section 1.2 of this Second
Supplemental Agreement, an additional security deposit in the sum
cf $100,000. Said additional security deposit shall be in cash or
Shall be an irrevocable letter of credit and, except as otherwise
provided in this Section 4, Shall be subject to all of the terms
and provisions applicable to the Deposit under Section 4.5 of the
Lease.

Any irrevooable letter of credit provided hereunder shall
be in the form of Exhibit "B-3" attached hereto and by this
reference incorporated herein. The irrevocable letter of credit
shall be confirmed by and payable at the counters of a bank in San
Francisco or Oakland. Lessee agrees in good faith to use its best
efforts to include the fourth paragraph of Exhibit "B-3",
pertaining to automatic extension of the irrevocable letter of
credit, in any such letter of credit submitted to the port pursuant
to this section. If despite Lessee's good faith best efforts
Lessee is unable to secure such a provision, the Port will accept
a letter of credit without such provisions, but in that case unless
the Port receives a written extension or replacement of the letter
of oredit at least 30 days before the end of the term of the letter
of credit, the Port without notice to Lessee may negotiate the
letter of credit and retain all proceeds as a cash deposit pursuant
to the terms of this section 4 and Section 4.5 of the Lease.

SCOTT'S JACK LONDON SEAFOOD, INC.
SECOND SUPPLEIUlNTAL AGRl!lEKENT - 3 -
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3. Errt9tive pate! pirat Supplemental Aqr'emtnt

This Second Supplemental Agreement shall not become
effective unless and until Lessee has submitted to the Port the
additional security deposit required by Section 4 hereof and the
Port Attorney has approved the form and legality of the additional
security deposit if it is an irrevocable letter of credit. At such
time that this Second Supplemental Agreement may become effective,
the First Supplemental Agreement shall then be deemed tenninated
and canceled as to all obligations thereunder which otherwise would
accrue after the effective date of the Second supplemental
Agreement. The effectiveness of the this Second supplemental
Agreement shall be evidenced by its recordation at the request of
the Port Attorney. 7

SCOTT'S JACK LONDON SEAl'OOD, nrc.
SECOND SUPPLEMENTAL AGREEMEN'l" - 4 -
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4. LeASe In Effect

Except as provided in this Second Supplemental Agreement,
the Lease is hereby ratified, confirmed and approved.

IN WITNESS WHEREOF, the parties hereto have caused
these presents to be executed the day and year first above written.

CITY OF OAKLAND. a lUunicipal
corporation, acting by and
through its Board of Port
Commissioners,

'Y--~'~~~O~C~"~'(J~.~/M~i~<o~c~t2c~~g::==~
SCOTT'S JACK LONDON SEAPOOD, INC.,

a corporation

BY~q~d4&-
'R"''CnQ~Q \i Q,~\\",L.~

(~rint or Type Name)-- -
Attest_-_~j1~",""",u'ri~"\,J4[,-~~"o.1~;".~~r~o:'Pt'-'C>-:8-~"'_(.'ff":"'_

'1'Jl:tS AGREJ!lME!l'1' BlUlLL !!lOT
ElS VALID OR BFFBCTIVB POR
ANY PURPOSE t!HLBss UD
UNTIL IT IS SIGKBD BY THE
PORT ATTORNEY.

Approved as to form and
leg:.;q;y this 9;" day
of AO." L~' l~

Port

(Print or Type Name)

SCOTT'S JACK LONDON SEAFOOD, INC.
SECOND SIJPPLEKEHTAL AGREEHEHT - 5 _
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Irrevocable and Transferable
Letter of credit t _

Amount: U.S. $ _

To: Port of Oakland
530 Water street
Oakland, California 94604

Gentlemen:

------, "-

For the account of
California corporation, we
lrrevocable Letter of Credit

Scott's Jack London Seafood, Inc., a
hereby issue in your favor our

for U.S. $100,000.00.

credit and

The amount; of this credit is available to you by your
drafts on us at sight accompanied by the following statement signed
by your Executive Director or Director of Finanoe.

"I certify that the amount of our drawing is due the Port
of oakland pursuant to the terms of the Lease dated April 9, 1987,
between the Port of Oakland and scott's Jack London Seafood, Inc.,
as said Lease has been amended by the Second Supplemental Agreement
dated as of June 2, 1992, between said parties."

Drafts must clearly specify the number of this
be presented at our counters at , in
Oakland, California (Or in San Francisco, California) not later
than the close of business on ,;;;;;;:,;;;:;;-;;:..,,-' ,,__, or such
later date as this credit shall-have been extended to.

This credit shall be deemed automaticallY extended
.... ithout amendment for additional periods of one year from the
present or any future expiration date unless thirty PO) days prior
to any such date we notify you and Scott's Jack London Seafood,
Inc., by registered mail that we elect not to consider the letter
of credit rene....ed for any such additional period. You may then
draw on us at sight with the above specified signed statement.

SCOTT'S JACK LONDON SEAFOOD, INC.
SECOND SUPPLEKENTAL MREBKENT EXHIBIT B-3

Page 1 of 2



This Letter of credit is subject to the "uniform Custom
and Practice for Documentary Credits" (1963 Revision), Interna
tional Chamber of Commerce Publication No. 400.

We engage with you that drafts drawn under and in com
pliance with the terms of this credit will be dUly honored by us on
delivery of documents as specified.

Very truly yours,

Authorized Signature and Title

SCOTT'S JACK LONDON SEAPOQD, INC.
SECOND SUPPLtHENTAL AGREEMENT EXHIBIT B-3

Page 2 of 2
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'GHT/VJ~-i019 lst-6/29/89 2nd-7/1~rd-8/4~:

PORT OF OAKLAND

BOARD OF PORT COMMISSIONERS

First Supplement~l Agreement

THIS FIRST SUPPLEMENTAL AGREEMENT. dated as of this
5th day of September 1989, by and between the CITY OF OAKLAND, a
municipal corporation, acting by and through its Board of Port
Commissioners (hereinafter "Port"). and SCOTT'S JACK LONDON
SEAFOOD, INC., a corporation (hereinafter "Lessee").

WHEREAS, the Port as Lessor and Scott's Jack London
Seafood, Inc., as Lessee are parties to that certain Lease dated
April 9, 1987, recorded on September 9, 1988 as Document Number
88-237370 of the official Records of Alameda County;

WHEREAS, the parties to the Lease desire to amend the
minimum rent provision of said Lease to provide for a rental
deferral period and to make provisions for the repayment of rent
deferred during the specified period;

NOW, THEREFORE, the port and Lessee agree as follows:

1. Rental Deferral: Notwithstanding any provision in
that certain Lease dated April 9, 1987 between the Port and
Lessee to the contrary, commencing December 1, 1988 (" accrual
date") through and including December 31, 1989, ("deferral
period") the Port hereby agrees to defer portions of rent and
other monies due it from Lessee pursuant to that certain Lease
between the Port and Scott's Jack London seafood, Inc., dated
April 9, 1987, and recorded the 19th day of September 1988 as
Document NO. 88-237370 in the Official Records of the Alameda
County Recorder. Minimum monthly rent during the deferral
period shall be FIVE THOUSAND AND 00/100 DOLLARS ($5,000.00).
Lessee shall pay to the port minimum monthly rent on or before
the first day of each and every month during the term of this
First Supplemental Agreement and any extension thereof, without
setoff, in advance and Without preVious demand. The deferred
amount shall be the rent due under that certain Lease between
the Port and Scott's less Five Thousand and 00/100 Dollars
($5,000.00), the minimum monthly rent due pursuant to thiS First
Supplemental Agreement, ("Deferred Amount").

SCOTT'S JACK LONDON SEAFOOD, INC.
FIRST SUPPLEMENTAL AGREEMENT - , -
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2. Effective Date Term: This First Supplemental
Agreement shall become effective the date it is signed on behalf
of the Port (the "Effective Date"). The term of this First
Supplemental shall be six (6) years corrnnencing on the accrual
date.

3. option to Extend Term of Deferral Period: The
port in its sale discretion may extend the term of the deferral
period for a one (1) year period commencing when deferral period
specified in paragraph 1 of this First Supplemental Agreement
expices. The Port and Lessee agree to promptly execute and
acknowledge appropriate documents memorializing exercise of the
option hereunder.

4. Interest: Interest on the principal balance
remaining unpaid shall accrue from the cOlTIJllencement of the
accrual date Olt the prime rate as <!lnnounced by the Bank of
Americ<!l on that date. such rate shall not exceed 10% or be less
than 8.5% per annum. Should the Bank of America no longer exist
or fail to announce a prime rate, the prime rate Shall be the
rate charged to the most creditworthy borrowers for ninety_day
unsecured loans.

5. Adjustment of Interest: At the end of the 1st six
(6) months of the term of this Supplemental Agreement and every
six (6) months thereafter during the remainder of said term
("Interest Rate Adjusbnent Date"), the interest rate herein
prOVided to be paid by Lessee on or before the first day of each
calendar month during the term of this Agreement, shall be
adjusted to the prime rate as announced by the Bank of America
each adjustment to become effective on the interest rate
adjustment date, prOVided that in no event shall the adjusted
interest rate be less than .085% or greater than .10%. pending
the determinlltion of the adjusted interest rate, Lessee shall
continue to PllY to the Port the amount of the payable for the
preceding period; and if the adjusted interest rate as finally
so determined should exceed the interest rate for the previoUS
period, Lessee ShOlll pay to the port the accrued excess amount
then due Within 30 days after the Port sends to Lessee a written
request therefore.

6. Interest-only Period: Interest only ShOlll be
payable on the unpaid bOllance of this First Supplemental
Agreement in consecutive monthly installments on the first day
of each and every month during the term of this First
Supplemental Agreement. without setoff. in advance and without
previous demand commencing Janu<!lry 1, 1990, and continuing until
December 1, 1994, at which time any remaining principal and
accrued but unpaid interest shall be due and payable. However,
if Lessee's gross receipts, as defin"ed by that cer.-tain Lease
between the Port and Lessee dated April 9, 1981, exceed Five
Hundred Thousand and 00/100 Dollars ($500,000.00) in anyone

SCOTT'S JACK LONDON SEAFOOD, INC.
FIRST SUPPLEMENTAL AGREEMENT - , -



month, Lessee shall pay to the port the sum of Three Thousand
and 00/100 Dollars ($3,OOO.OO) which sum shall be applied to the
principal due hereunder in addition to any monthly interest rate
payments and other payments due pursuant to this First
Supplemental Agreement. /. -'"

7. Letters of Credit; Upon execution of this~ • .4
Supplemental Agreement, Lessee shall pay to the Port One Hundred~
Thousand and 00/100 DollarS ($100,000.00) as a deposit, which
sum (lind any adaitions thereto required hereunder) shall be
evidenced by irrevQcable letter of credit. said sums, together
with any additions thereto required hereunder, is sometimes
herein referred to as "the Deposit". On January 1, 1990, Lessee
shall pay to the Poet the I:emaining deferred !lmount, l the total
deferred amount less the before-mentioned $100,000.00 evidenced
by !l letter of credit) which shall also be evidenced by an
irrevocable letter of credit. The Deposit shall be retained by
the Port as a debtor and not as a trustee. If Lessee defaults
in the performance of any obligation hereunder, the port may
OIpply any portion of the Deposit as necessary to cure the
default or to compensate the Port for the default, and Lessee,
within 10 days after the port's demand therefore, shall deposit
with the port the sum that is necessary to restore the Deposit
to the full amount then required by this First Supplemental
Agreement. Upon termination of this First Supplemental
Agreement, the deposit shall be returned to Lessee at Lessee's
last address known to the Port.

Each irrevocable letter of credit shall be in the form
of Exhibit "A" attached hereto and by thiS reference
incorporated herein. The irrevocable letter of credit shall be
confirmed by and payable at the counters of Imperial Bank of
Oakland. Lessee agrees in good faith to use its best efforts to
include the fourth paragraph of Exhibit "A", pertaining to
automatic extension of the irrevocable letter of credit, in any
such letter of credit submitted to the Port pursuant to this
Section. If despite Lessee's good faith best efforts Lessee is
un!lble to secure such a provision, the port will accept a letter
of credit Without such provisions, but in that case unless the
Port receives a written extension of the letter of credit at
least 30 days before the end of the term of the letter of
credit, the Port without notice to Lessee may negotiate the
letter of credit and retain all proceeds as a cash deposit
pursuant to the terms of thiS Section.

SCOTT'S JACK LOIIDON SEAFOOD, INC.
FIRST SUPPLEMENTAL AGREEMENT - , -
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8. Lease in Effect: Except as provided in this First
supplemental Agreement, the Lease is het"eby ratified, confirmed
and approved.

IN WITNESS WHEREOF. the parties hereto thet"eunto duly
authorized, have executed this agreement the day and year first
c.bove written.

CITY OF OAKLAND. a municipal cor
poration, acting by and through
its Board of port Commissioners,

'Y'-~

SCOTT'S JACK LOljP'C~
11 corporation

Type Name)

Approved as to ~~~ and
lega~y~~day
of ~ , 1989.

czQl:,.~te4
/" porl;: mey

Port Resolution No. 31598

SCOTT'S JACK LONDON SEAFOOD, INC.
FIRST SUPPLEMENTAL AGREEMENT - , -
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IRREVOC'ABLE LETTER OF CREDIT

Irrevocable and Transferable
Letter of Credit • ___

Amount, u. s. $ _

To' port of Oakland
Attention: Director of Properties
66 Jack London Square
Oakland, California 94607

Gentlemen:
"'-

For the account of [LeSsee's Name]. a California c;-,~

__ C;;;;;;;:"""'''~'' Partnership, we hereby issue 1n your favor our
Irrevocable Letter of Credit for U.S. $ _

The amount of this credit is available to you by your
drafts on us at sight accompanied by the following statement
signed by you.

"I certify that the amount of our drawing is
due the Port of Oakland pursuant to the terms
of the Lease dated , 198_ between
the Port of Oakland !Ind [Lessee's Name), II
[description of Lesseej."

Drafts must clearly specify the number of this credit
and be presented !It our counters at ,
in Oakland, California (or in S!ln Francisco, California) not la
ter than the close of business on , 19 , or
such later date as this credit Shall have been extended to.

This credit Shall be deemed automatically
without amendment for additional periods of one year
present or any future expiration date unless thirty
prior to any such date we notify you and [Lessee's

extended
from the

(30) days
Name] by

SCOTT'S JACK LONDON SEAFOOD, INC.
FIRST SUPPLEMENTAL AGREEMENT

Exhibit ~A~
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registered mail that we elect not to consider the letter of
credit renewed for any such additional period. You may then draw
on us at sight with your statement certifying that the amount
drawn covers [~essee's NamejS' outstanding obligation to you.

This Letter of Credit 1s subject to the "Uniform Custom
and Practice for Documentary Ctedits" (1983 Revision), Interna
tional Chamber of Commerce Publication No. 290.

We engage with you that drafts drawn under and 1n com
pliance with the teL1\1s of this credit will be duly honored by us
on delivery of documents as specified.

Very truly yours,

Authorized Signature and Title

SCOTT'S JACK LONDON SEAFOOD, INC.
FIRST SUPPLEMENTAL AGREEMENT

Exhibit "A~
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D-606
Port--CEO/Secretary

STATE OF CALIFORNIA )
) ss.

COUNTY OF ALAMEDA )

On this d<!ly of , in the
year , before me,
a Not<!lry Public in and for the County of Al<!lmeda, State of
C<!llifornia, residing therein, duly commissioned and sworn,
personally appeared and

, personally known to me
(or proved to me on the basis of satisfactory evidence) to be
the Chief Executive Officer or his designee and

Secretary respectively of the Board of Port
Commissioners of the City of Oakland, the municipal corpor<!ltion
that executed the within Instrument, and also known to me to be
the officers who executed it on beh<!llf of said City, and they
acknowledged to me that said City executed the same,

IN WITNESS WHEREOF, I have hereunto set my hand and
affixed my official seal the day and year in this certificate
first above written.

NOTARY PUBLIC in <!lnd for said
County of Alameda, State of California



D-606
Corporation--President/Secretary

« I'STATE OF _"""<' Td " '1., G,

COUNTY OF /\\0 .... , ... JoG

I
) ss.
I

c,'Cl ~ '''' Lfc'~ , in the
I >Z k ' d ,'""h'Q I d, ,

of

to me on the basiS of §atisfactory
Secretary of ~-:>"-!", if'l"

Seq,-f'qc,sI. IVlc

'.y
m.,
fo,

On this /)j fJ-.
year /'rf'r ,before
a Notary Public i and
appeared ;;--;;;;;;;;;;--,",;-"
personally known to e
satisfactory evi ~ce) to

known to me (or proved
eVidenc~ to be the

Ic,C k l"ndr'Y'
, the Corporation that executed

the within Instrument, known to me to be the persons who
executed the within Instrument, on behalf of the Corporation
herein named, and acknowledged to me that such corporation
executed the within Instrument pursuant to its by-laws or a
resolution of its board of directors.

WITNESS my hand and offiCial seal.

NOTARY PUBLIC in and for said
County and state



bAW FILE COW

LEASE

BETWEEN

PORT OF OAKLAND

AND

COpy OF DOCUMENl RECORDED

~EP 19 1988 88-237370ASNO, _

HAS NOr BEEN COMP(JIl'Er.l WITH ORIGINAL

ALAMEDA COUNTY RECORDER

SCOTT' S JACK LONDON SEAFOOD, INC.

DATED

April 9, 1987

.-f.>

/L' f'·T V{--tj_ ( r..e.



,

("

LEASE

BETWEEN

PORT OF OAKLAND

AND

SCOTT I S JACK LONDON SEAFOOD, INC.

DATED

April 9, 1987



TABLE OF CONTENTS

Section

1. Lease and Description of the Property

2. Effective Date; Term

2.1. Effective Date; Term

3. Use of Premises

3.1. Required and Permitted Uses

3.2. Compliance with Law; Indemnity

4. Rent; Rent Adjustment; Performance Deposit

4.1. Minimum Monthly Rent

4.1.1. Minimum Monthly Rent

4.1.2. Adjustment of Minimum Rent

4.2. Percentage Rent

4.2.1. Amount of Percentage Rent

4.2.2. Definition of Gross Receipts

4.2.3. Percentage Rent Offset

4.2.4. Monthly Accounting

4.2.5. Maximum Percentage Rent

4.3. Delinquency Charge

4.4. Accord and Satisfaction

4.5. Security Deposit

5. Standard of Service; Rates and Charges

(i)

2

2

2

3

3

3

4

4

4

4

5

5

5

6

6

7

7

8

8

9



Section

6. Condition of the Property

7. Improvements

10

10

7.1.

7 .2.

7 . 3.

Improvements by Lessee

No Improvements by the Port

Fixtures and Equipment

10

13

13

8. Security Concerning Improvements 14

8.1.

8.2.

8 • 3 .

Performance Bond

Labor and Material Bond

Letter of Credit in Lieu of Performance
and Labor and Material Bonds

14

14

15

9. Title to Improvements

10. Maintenance of Improvements; Alterations
and Additions

10.1. Five-Year Plans for Renovation
and Replacement

11. Signs; Outside Displays

12. utilities

13. Taxes and Assessments

14. Fire Insurance

15. Damage or Destruction of Improvements

16. Indemnification and Liability Insurance

16.1. Indemnification

16.2. Liability Insurance

17. CAM-Promotion Percentage Rent

(ii)

17

18

19

22

22

22

23

26

29

29

29

31



Section

18. No Liens

19. Assignment and Subletting

20. Hazardous Substances

21. Forfeitures

22. Right of Entry as Agent

23. Surrender and Holding Over

24. Duty to Guard Goods

25. Waivers

26. Right to Inspect Premises

27. Agent for Service of Process

28. Automobile Parking

29. Trade Names

30. Disposal of Trash and Garbage

31. Licenses and Permits

32. Fumes and Odors

33. Annoying or Injurious Conduct

34. Waiver of Claims

35. Extensions of Time

36. Successors

37. Board of Port Commissioners

38. Time of Essence

39. Notices

(iii)

Page

32

33

38

39

40

40

41

41

42

42

42

43

43

43

43

43

44

44

44

44

44

44



Section

40. Equal Opportunity; Nondiscrimination

41. Employment Resources Development Program

42. Quiet Possession

43. Attorneys' Fees and Costs

44. Force Majeure

45. Tidelands

46. Termination of Prior Lease

47. Agreement in Quintuplicate

(iv)

45

46

47

47

47

48

48

49



06/26/84 JEN:mg (D#154)
12/14/84 JEN:mg
03/14/85 JEN:mg
08/08/86 JEN:mgj
08/27/86 JEN:mgj
02/18/87 JEN:mgj
02/27/87 JEN:mgj
03/11/87 JEN:mgj (D#163)
03/20/87 JEN:mgj (D#165)
04/02/87 JEN:mgj (D#168)
04/08/87 JEN:mgj (D#173)

THIS LEASE, dated as of April 9, 1987, by and between
the CITY OF OAKLAND, a municipal corporation ("the City"), acting
by and through its Board of Port Commissioners ("the Port"), and
SCOTT'S JACK LONDON SEAFOOD, INC., a corporation ("Lessee"),

WHEREAS, the City of Oakland is the owner in fee of that
certain property located in the Port Area of the City of Oakland
at Jack London Square, consisting of approximately .4851 acres of
improved land, said property being referred to hereinafter as
"the Property"; and

WHEREAS, the Port is vested with the complete and exclu
sive power, and it is the Port's duty for and on behalf of the
City with respect to the Port Area, to make provisions for the
needs of commerce, shipping and navigation of the port, to pro
mote and develop the port, and in the exercise of such power and
fulfillment of such duty, to enter into any lease of City-owned
properties in the Port Area upon such terms and conditions as the
Board of Port Commissioners shall prescribe, which terms and con
ditions shall include control over the rates, charges and
practices of the Lessee to the extent permitted by law; and

WHEREAS, the Port has determined that commerce, shipping
and navigation of the port will be promoted and enhanced by leas
ing the Property to Lessee for the uses and purposes, and subject
to the terms and conditions, set forth in this Lease;

NOW, THEREFORE, for the better promotion of commerce,
shipping and navigation and the development of the port, and for
and in consideration of the faithful performance of the Port and
Lessee of the terms, covenants and conditions hereof and of the
payments herein provided to be made by Lessee, the Port and
Lessee hereby agree as follows:



1. Lease and Description of the Property: The Port
has leased and demised, and by these presents does lease and
demise unto Lessee, and Lessee by these presents does lease, hire
and take from the Port the Property which is located in the Port
Area of the City of Oakland, County of Alameda, state of
California, and more particularly described and depicted respec
tively in Exhibit A and Exhibit B attached hereto and by this
reference incorporated herein. The Property together with the
improvements thereon from time to time are sometimes hereinafter
referred to as "the Premises".

This Lease is subject to (1) all easements,
covenants, conditions, restrictions, reservations, rights of way,
liens, encumbrances and other matters of record, (2) all matters
discoverable by physical inspection of the Property or that would
be discovered by an accurate survey of the Property and (3) all
matters known to Lessee or of which Lessee has notice, construc
tive or otherwise including, without limitations, those shown on
attached Exhibits A and B.

The Port reserves to itself and the right to grant
to others in the future nonexclusive utility easements over,
under, through, across or on the Property in locations that will
not unreasonably interfere with Lessee's use of the Premises.
Any interference shall be temporary, and all work on the Premises
shall proceed expeditiously. Lessee shall be given reasonable
notice before commencement of any work on the Premises. Such
work shall not result in the closure of or unreasonable interfer
ence with the access to any business on the Premises. In the
event the installation or maintenance of such future utility
lines in such easements causes any damage to the Premises, or any
portion thereof, including but not limited to pavement, curbs and
sidewalks, the same shall be repaired by the Port at its expense,
if not so repaired by the party installing and maintaining the
line.

2. Effective Date; Term:

2.1. Effective Date; Term: This Lease shall
become effective upon the effective date of the ordinance
authorizing the Lease ("the Effective Date"). However, if said
ordinance does not become effective immediately upon the expira
tion of 30 days from and after the date of its final passage
because of the referendum process, then this Lease shall not
become effective except by mutual written agreement of the Port
and Lessee.
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The term of this Lease shall commence upon
the first day of the first full calendar month after the effec
tive date of this Lease and shall terminate upon the 31st day of
August, 2041.

3. Use of Premises:

3.1. Required and Permitted Uses: The Property
shall be used by Lessee only for the maintenance and operation of
a first-class restaurant and cocktail lounge and facilities
incidental and reasonably related thereto.

3.2. Compliance with Law; Indemnity: Lessee
shall not use or permit the Premises, or any part thereof, to be
used in whole or in part for any purpose other than as herein
above set forth, nor for any use in violation of any present or
future laws, ordinances, general rules or regulations at any time
applicable thereto of any public or governmental authority,
including the City and the Port, relating to filling of or dis
charges into the water, sanitation or the public health, safety
or welfare. Lessee hereby expressly agrees at all times during
the term of this Lease, at its own cost, to maintain and operate
the Premises in a clean, wholesome and sanitary condition, and
Lessee shall at all times faithfully obey and comply with all
laws, rules and regulations applicable thereto adopted by
federal, state, local or other governmental bodies or departments
or officers thereof and applicable to the Premises; provided,
however, that Lessee may reasonably and in good faith contest any
such law, rule or regulation through appropriate proceedings,
and, during such contest, Lessee need not comply therewith,
provided further, that Lessee shall at all times reasonably
protect the interest of the Port under this Lease, shall indemni
fy the Port for all Port expenses (exclusive of general office
and administrative expenses) actually and reasonably incurred as
a result of said contest, and shall promptly comply with any such
contested law, rule or regulation if any such contest is resolved
against Lessee.

If maj or installations are required in the
last 20 years of this Lease by such health or sanitary laws,
Lessee may elect to terminate its Lease upon 6 months I prior
written notice to the Port, if Lessee does not wish to pay the
cost of such installations. For the purposes of this Section,
the term "major installation" shall be deemed to be any instal
lation for which the cost of construction is a sum exceeding the
minimum rent paid for the first 6 months of the preceding year of
the term of this Lease.
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Lessee agrees to defend and indemnify the
Port and Port officers, employees and agents from and against any
penalties or charges and administrative and/or judicial proceed
ings (including, without limitation, attorneys' fees and legal
expenses incurred by the Port in connection with such penalties
or charges and proceedings) imposed on or involving the Port for
any violation or alleged violation by Lessee or by Lessee's
licensees, sublessees or invitees, of any and all laws,
ordinances and regulations applicable to Lessee's use of the
Premises and which violation is not solely the result of acts or
omissions on the part of the Port or its officers, agents or
employees.

4. Rent; Rent Adjustment; Performance Deposit:

4.1. Minimum Monthly Rent:

4.1.1. Minimum Monthly
Monthly Rent is $13,100.00 per month.

Rent: Minimum

Lessee shall pay to the Port Minimum
Monthly Rent on or before the first day of each and every month
during the term of this Lease, without setoff, in advance and
without previous demand.

4.1.2. Adjustment of Minimum Rent: At the
end of the first 12 months of the term of this Lease, and every
12 months thereafter during the remainder of said term ("Rent
Adjustment Date"), the Minimum Rent herein provided to be paid by
Lessee on or before the first day of each calendar month during
said remaining term, shall be adjusted to equal 75% of the month
ly average of the total of the Minimum Rent and percentage Rent
P3lY~bl~_~_:t:g the Port by Lessee for the 12 month period immediately
preceding the Rent Adjustment Date; provided that in no event
shall the adjusted Minimum Rent be less than the theretofore
existing Minimum Rent. Notwithstanding the provisions of this
Section 4.1.2 hereinabove set forth, in the event this Lease is
assigned to another Lessee, other than Bayside Hosts, Inc., the
minimum rent shall be immediately adjusted, effective on the date
of any such assignment, to equal 100% of the monthly average of
the total of the Minimum Rent and Percentage Rent payable to the
Port by Lessee for the 12 month period immediately preceding the
date of such assignment; provided that in no event shall the so
adjusted Minimum Rent be less than the theretofore existing
Minimum Rent; and provided further that in such event the said
100% of total rental criteria shall likewise apply to any
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subsequent annual rental adjustments. Pending the final determi
nation of the adjusted Minimum Rent, Lessee shall continue to pay
to the Port the amount of the Minimum Rent payable for the
preceding period, and if the adjusted Minimum Rent as finally so
determined should exceed the amount of Minimum Rent for the pre
vious period, Lessee shall pay to the Port the accrued excess
amount then due within 30 days after the Port sends to Lessee a
written request therefore.

After determination of the adjusted
Minimum Rent the amount thereof may be adjusted upwards and made
retroactive to the Rent Adjustment Date in the event and to the
extent that the Port discovers through an audit or otherwise that
Percentage Rent paid to the Port during said preceding 12-month
period was less than the sum which actually should have been paid
by Lessee to the Port pursuant to this Lease.

4.2. Percentage Rent:

4.2.1. Amount of Percentage Rent: Lessee
shall pay to the Port, without setoff and without previous
demand, within 15 days after the close of each calendar month of
the term of this Lease, a further sum, herein called "Percentage
Rent", equal to 4.2% of "Gross Receipts" during said calendar
month.

Notwithstanding any other provision
(if any) of this Lease to the contrary, Lessee shall pay all
Percentage Rent required by this Lease within 30 days after
expiration or earlier termination of the term of this Lease.

If any "Gross Receipts", upon which
Percentage Rent is payable and which under this Lease may be
accounted for an actual receipt basis, are received by or on
behalf of Lessee after expiration or earlier termination of the
term of this Lease, Lessee shall render a full report thereof to
the Port and shall pay to the Port percentage rent thereon within
15 days after receipt of such "Gross Receipts".

4.2.2. Definition of Gross Receipts: The
term "Gross Receipts" when used in this Lease shall include all
gross receipts from any and all business carried on in whole or
in part upon the Premises, by Lessee or any subtenant, licensee
or concessionaire of Lessee including but not limited to sales of
food, alcoholic and non-alcoholic beverages and any and all other
revenue and sales. Gross Receipts shall include cash and the
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fair market value of any other consideration from such business.
Except as expressly provided herein, no cost or expense shall be
deduced in computing Gross Receipts.

Sales taxes collected by Lessee from
its patrons or through vending machines shall be excluded from
Gross Receipts.

No deduction shall be made from
Gross Receipts by reason of any credit loss sustained or discount
or deduction that may be applicable by reason of the acceptance
or use of credit cards, other credit arrangements or the like.
If a charge for any sale is not made or collected, the fair
market value thereof nevertheless shall be included in the term
Gross Receipts.

4.2.3. percentage Rent Offset: There shall
be subtracted from the percentage Rent otherwise payable to the
Port for activities on the Premises each month during the term
hereof pursuant to this Section the amount of Minimum Rent for
the month upon which such percentage Rent is based, and only the
difference, if any, obtained after subtracting such Minimum Rent
from the Percentage Rent shall be payable to the Port hereunder.

4.2.4. Monthly Accounting: Lessee shall
maintain or cause to be maintained adequate accounting systems
and controls to insure that all Gross Receipts are recorded on an
accrual basis. Within 15 days after the close of each calendar
month during the term of this Lease, Lessee shall render to the
Port, in a form reasonably satisfactory to the Port, an
accounting for the preceding month of all business transactions
that are subject to percentage Rent, setting forth in particular
for said month all Gross Receipts, as heretofore defined in this
Section. Lessee shall keep or cause to be kept true and accurate
books and records showing all of such business transactions,
including without limitation business transactions of subtenants,
and the Port shall have the right, through its representatives
and at all reasonable times, upon at least 7 days' prior written
notice to Lessee, to inspect such books and records, including
City business tax records and State of California sales tax
return records, and Lessee hereby agrees to make or cause to be
made such books and records available to the Port or its
authorized representatives upon request. Said books and records
shall be retained for at least 7 years after occurrence of the
transactions to which they relate. If such books and records are
not kept and maintained within a radius of 50 miles from the main
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offices of the Port in Oakland, California, upon request of the
Port Lessee shall make such books and records available to the
Port for inspection and audit at a location within said 50-mile
radius or Lessee shall pay to the Port the reasonable and actual
costs incurred by the Port in inspecting and auditing such books
and records, including but not limited to travel, lodging and
subsistence costs. If the Port's audit reveals that for anyone
year period Gross Receipts reported in Lessee's monthly account
ing to the Port were 5% or more less than the Gross Receipts
required to be reported pursuant to this Lease, Lessee shall pay
to the Port all of the Port's reasonable and actual costs
(including without limitation the prorated salary of the Port's
auditors, fringes and overhead allocation) incurred by the Port
in auditing such books and records. If, however, the parties
cannot agree on the results of the Port's audit, the parties
shall submit the dispute to 3 independent certified public
accountants (CPAs) who practice in Oakland, the Port and Lessee
each to pick 1 and the 2 CPAs to pick the third. The arbitration
shall be conducted under the rules of the American Arbitration
Association. The costs of retaining the CPA firms, as well as
the Port's said reasonable and actual costs incurred by the Port
in inspecting such books and records, shall be shared by the Port
and Lessee in accordance with the decision of the CPAs based on
the amount by which the decision of the CPAs exceeds or is less
than the amount of the Gross Receipts in question reported by
Lessee to the Port.

4.2.5. Maximum percentage Rent: Lessee
acknowledges that a substantial portion of the consideration for
this Lease is the Percentage Rent to be paid to the Port, and it
is therefore a condition of this Lease and Lessee hereby
covenants and agrees that Lessee shall at all times use its best
efforts to operate and maintain the Premises in a manner that
will produce at all times the maximum volume of percentage Rent
consistent with the terms and conditions of this Lease.

4.3. Delinquency Charge: Any payment required to
be made by Lessee under this Lease (all such payments are hereby
agreed to be rent) that remains due and un aid under the terms of
this Lease for a eriod of 10 da afte .
able s all be subject to a delinquency charge, for violation of
fliis Lease and as liquidated damages, of $50.00 plus a sum equal
to 0.05% (five one-hundredths of one percent) per day of such
delinquent payment for each day from the date such payment became
due and payable until payment has been received by the Port.
Unpaid delinquency charges that accrue shall be compounded
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monthly. The Port shall apply any monies received from Lessee
first to any accrued delinquency charges and then to any other
payments then due hereunder. The delinquency charges provided by
this Section are in addition to all other remedies that the Port
may have that are provided by this Lease or otherwise by law with
respect to any payment that has become due and has not been paid.

4.4. Accord and Satisfaction: No payment by
Lessee or receipt by the Port of a lesser amount of any sum due
hereunder, shall be deemed to be other than on account of the
earliest due rent or payment, nor shall any endorsement or
statement on any check or any letter accompanying any such check
or payment be deemed an accord and satisfaction, and the Port may
accept such check or payment and pursue any other remedy
available in this Lease, at law or in equity. The Port may
accept any partial payment from Lessee without invalidation of
any contractual notice required to be given herein (to the extent
such contractual notice is required) and without invalidation of
any notice required to be given pursuant to California Code of
Civil Procedure Section 1161, et seq., or of any successor
statute thereto.

4.5. Security Deposit: Prior to commencement of
the term of this Lease, Lessee shall pay to the Port the sum of
$30,000.00, as a security deposit which sum (and any additions
thereto required hereunder) shall be evidenced by cash or
certificates of deposit payable to the Port, or such other
similar interest-bearing instruments or securities acceptable at
the sole discretion of the Port. Said sum, together with any
additions thereto required hereunder, is sometimes herein
referred to as "the Deposit". The Deposit shall be retained by
the Port as a debtor and not as a trustee. If Lessee defaults in
the performance of any obligation hereunder, the Port may apply
any portion of the Deposit as necessary to cure the default or to
compensate the Port for the default, and Lessee, within 10 days
after the Port's demand therefor, shall deposit with the Port sum
that is necessary to restore the Deposit to the full amount then
required by this Lease. Upon the termination of the Lease and
Lessee I s vacation of the Premises, the amount of the Deposit
remaining, after curing Lessee's defaults and compensating the
Port for damages caused by Lessee, shall be returned to Lessee at
Lessee's last address known to the Port.

Interest on certificates of deposit shall be
payable to Lessee by the issuer thereof. The Port shall not be
required to pay to or credit Lessee with any interest on any
Deposit. The issuing bank shall provide that a certificate of
deposit is payable in San Francisco or Oakland.
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In the event this Lease is assigned to
another Lessee, other than Bayside Hosts, Inc., the required
Deposit shall be an amount equal to 3 times the monthly average
of the total of the Minimum Rent and Percentage Rent payable to
the Port by Lessee for the 12 month period immediately preceding
the date of such assignment and shall be further increased in the
same manner each 12 months thereafter. Lessee shall pay any such
increase in the deposit amount in monthly installments of
$1,000.00 until the full amount of the increased deposit is paid
to the Port. In no event, however, shall the Deposit at any time
be decreased. Lessee shall deposit with the Port the increased
amount of the Deposit within 30 days after the Rent Adjustment
Date, or in any case where adjusted rent is determined hereunder
by appraisal, within 30 days after Lessee's receipt of the
appraiser's opinions, or in the case of any such assignment
within 30 days of the date of such assignment.

Lessee's payment of the Deposit shall not
limit Lessee's liability to the Port for the payment of amounts
due to the Port by Lessee in excess of the amount of the Deposit.

5. Standard of Service; Rates and Charges: Lessee
shall construct, furnish, maintain and operate the Premises, and
provide all other services and facilities offered in connection
therewith, in a first-class manner as currently provided by
Lessee and shall furnish and maintain a standard or service at
least equal to that of the better class of similar businesses
providing similar services and facilities in the San Francisco
Bay Area. Lessee agrees to furnish or cause to be furnished
good, prompt and efficient service and to furnish said service on
a fair, reasonable and reasonably nondiscriminatory basis to all
users thereof, and to charge fair, reasonable and reasonably non
discriminatory prices for each unit of sale or service; provided,
that Lessee may make reasonable and reasonably nondiscriminatory
discounts, rebates or other similar types of price reductions to
volume purchasers. Noncompliance with this provision shall con
stitute a material breach of this Lease. Upon reasonable prior
written notice to Lessee, the Port shall have reasonable access
to and the right to inspect all rental schedules and schedules of
rates or prices for products, services and facilities provided or
performed upon the premises.

Lessee shall keep the restaurant and bar facili
ties on the Premises open for full service lunch and dinner 7
days per week and provide food, beverages and services thereat
during hours of each day as business conditions shall warrant,
but such hours shall be subject to the approval of the Executive
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Director who may also specify the hours during which said facili
ties shall be kept open for business and the services thereof
made available to the public; provided, however, the Port agrees
that it shall not require Lessee to open the restaurant or bar
for business before 11:00 a.m. or to keep them open after 11:00
p.m. Lessee, without further approval of the Port may close for
business on Thanksgiving Day, Christmas Day and New Years Day.

6. Condition of the Property: Except as may be
otherwise expressly provided in this Lease, including but not
limited to Section 10 hereof, the taking of possession of the
Property by Lessee shall in itself constitute acknowledgment that
the Property is in good and tenantable condition, and Lessee
agrees to accept the Property in its presently existing condi
tion, II as is, II and that the Port shall not be obligated to make
any improvements or modifications thereto except to the extent
that may otherwise be expressly provided in this Lease. Lessee
represents and acknowledges that it has made a sufficient inves
tigation of the conditions of the Property existing immediately
prior to the execution of this Lease and is satisfied that the
Property will safely support the type of improvements to be
constructed and maintained by Lessee upon the Property.

7. Improvements:

7.1. Improvements by Lessee: Lessee shall with
due diligence, at its own cost and expense, proceed to expand the
existing improvements upon the demised premises to provide an
approximate 5,000 square foot expansion of the restaurant build
ing to provide a banquet facility and related facilities. The
said improvements shall be completed by Lessee not later than 18
months after the Effective Date of this Lease, subject to delays
caused by the Port's construction in Jack London Square and force
majeure as defined in Section 44 hereof at a cost to Lessee of
not less than $900,000.00 including furniture, fixtures and
equipment used on the premises, structural remodeling, profes
sional fees and IIsoft costs ll

•

Without intending to extend the time in
which Lessee is required to complete said improvements herein
above described, it is hereby understood and agreed that in the
event said improvements are not completed prior to the date
hereinabove specified in this Section 7.1 for completion of
improvements Lessee's Percentage Rental set forth in Section 4.2
hereof shall increase from 4.2% to 7% of Gross Receipts effective
from and after said date.



The layout, specifications,
and architectural plans of all improvements to
upon the Property and adj acent thereto shall be
prior written approval of the Port.

detailed plans
be constructed
subj ect to the

Lessee, or its licensed contractor, also
shall secure at no cost to the Port all other necessary permits,
including, but not limited to, building permits and any necessary
approvals and permits from the San Francisco Bay Conservation and
Development Commission. Lessee agrees to comply with all terms
and conditions of permits whether secured by Lessee or the Port.

Lessee shall be responsible for the repair
of any Port or other facilities which are damaged as a result of
Lessee's construction activities.

Lessee within 30 days of completion of the
improvements hereinabove described as evidenced by a Notice of
Completion and issuance of a final Certificate of Occupancy for
all of the improvements shall submit to the Port a statement
signed by Lessee's chief financial officer of the total of
Lessee's expenditures for the improvements (including the cost of
any tenant improvements then in place), equipment, furnishings
and trade fixtures, together with a complete set of "as-built
plans" for said improvements hereinabove described.

Lessee agrees that in the performance of
work under this Lease, Lessee shall comply with the applicable
prevailing wage requirements of California Labor Code Sections
1720 et seq. and Port Ordinance No. 1606, as amended (hereinafter
said statutory and ordinance requirements are sometimes
collectively referred to as "the prevailing wage requirements").
Generally these requirements apply to construction, alteration,
demolition or repair work, and the laying of carpet and
maintenance work, of more than $1,000.00, which is made on or to
Port property and the cost of which is paid for in whole or in
part by the Port's advance or reimbursement to Lessee or by
credit against rent or other sums due the Port. The following
provisions of this Section apply only if, and to the extent that,
the prevailing wage requirements are applicable. Lessee agrees
that any action by Lessee or its assignee against the Port for
the recovery of penalties or forfeitures shall be commenced, and
written notice thereof shall be actually received by the Port,
within the ninety-day period after the Port's Chief Engineer
notifies Lessee in writing that the Chief Engineer has determined
that the work is complete. Lessee agrees that such suit on the
Lease for alleged breach thereof in not making an advance or

- 11 -



reimbursement or in not permitting a credit to rent or other sums
due the Port is the exclusive remedy of Lessee or the Lessee's
assignee with reference to such penalties or forfeitures. Lessee
or Lessee's assignee may bring such sui t without permission of
the Port, but the suit shall be limited to the recovery of the
penalties or forfeitures without prejudice to Lessee or Lessee's
assignee's rights in other matters affecting the Lease.
Lessee agrees that no other issues shall be presented to the
court in such case and the burden shall be on the plaintiff to
establish plaintiff's right to the penalties or forfeitures with
held or to be withheld.

Lessee agrees that to the extent that Lessee
is required to comply with the prevailing wage requirements,
Lessee shall assure that all workers are paid the prevailing rate
of per diem wages, and travel and subsistence payments (defined
in applicable collective bargaining agreements filed in
accordance with Section 1773.8 of the California Labor Code), in
effect on the date of the Port's first approval of a bUilding
permit or other approval of the work. Copies of the applicable
prevailing rate of per diem wages are on file at the Port's
principal office and will be made available to any interested
party on request. Lessee agrees to post a copy of the prevailing
rate of per diem wages at each job site.

Lessee, as a penalty to the Port, shall
forfeit $25 for each calendar day, or portion thereof (or such
other sum as specified from time to time by Section 1775 of the
California Labor Code), for each worker paid less than the appli
cable prevailing rates for such work or craft in which such
worker is employed. The difference between such prevailing wage
rates and the amount paid to each worker for each calendar day or
portion thereof for which each worker was paid less than the
prevailing wage rate shall be paid to each worker by Lessee.

To the extent that there is insufficient
money due Lessee as an advance, reimbursement or credit to cover
all penalties forfeited and amounts due and in all cases where
the Lease does not provide for a money payment by the Port to
Lessee, and except in cases where enforcement authority is vested
in the State pursuant to Section 1775 of the California Labor
Code, the Port not later than 90 days after the filing of a valid
notice of completion in the office of the Alameda County Recorder
or not later than 90 days after the Port's acceptance of the
work, whichever last occurs, may maintain an action in any court
of competent jurisdiction to recover the penalties and the
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amounts due provided for herein. Lessee agrees that no issue
other than that of the liability of Lessee for the penalties
allegedly forfeited and amounts due shall be determined in such
action, and the burden shall be upon Lessee to establish that the
penalties and amounts demanded in such action are not due. Out
of any money withheld or recovered or both there shall first be
paid the amount due each worker and if insufficient funds are
withheld or recovered or both to pay each worker in full the
money shall be prorated among all such workers.

Lessee agrees to keep or cause to be kept by
each contractor and subcontractor an accurate payroll record for
each worker employed on work covered by this Subsection showing
all of the information specified in subsection (a) of Section
1776 of the California Labor Code. All such payroll records
shall be certified, available for inspection and filed in
accordance with the procedures specified in subsections (b)-(e)
inclusive of Section 1776 of the California Labor Code. In the
event of noncompliance with the foregoing requirements concerning
payroll records which continues for more than 10 days after the
Port gives to Lessee written notice specifying in what respects
Lessee must comply, Lessee shall forfeit as a penalty to the Port
for each worker $25 for each calendar day, or portion thereof,
until strict compliance is effectuated.

Lessee shall be responsible for complying
with Section 1777.5 of the California Labor Code concerning
apprenticeable occupations, with respect to all work covered by
that section.

For purposes of this Subsection, Lessee
shall be deemed to be a "contractor" as that term is used in
Sections 1720 et seq. of the California Labor Code. Except where
the context otherwise requires, the definitions of terms and
phrases contained in the State prevailing wage law, Sections 1720
et seq. of the California Labor Code, and in the implementing
administrative regulations, shall apply to the same terms and
phrases which are used in this Subsection.

7.2. No Improvements by the Port: The Port is
not obligated to construct or install any improvements on or off
of the property.

7.3. Fixtures and Equipment: Lessee shall at its
own cost and expense, provide and maintain all equipment,
furnishings and trade fixtures upon the demised premises required
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for the maintenance and operation of a first-class business of
the type to be conducted pursuant to Section 3 hereof.

8. Security Concerning Improvements: Before the
approval by the Port of building permits for construction work
hereunder as described in Subsection 7.1 hereof or for other
significant construction work on the premises for which the Port
deems such security to be advisable, Lessee, or its contractors,
at no cost or expense to the Port, shall furnish to the Port two
separate securities, as follows:

8.1. Performance Bond: A bond in cash, or
securities satisfactory to the Port in its sole discretion, or
issued by a surety company licensed to transact business in the
State of California and satisfactory to the Port, in a sum of not
less than 100% of the total estimated cost of the initial con
struction and other work required hereunder, payable to the Port
and conditioned upon full, faithful and satisfactory performance
by Lessee of the initial construction work within the period of
time specified in this Lease. Upon Lessee's full, faithful and
satisfactory performance, said bond shall be cancelled or
returned to Lessee, as the case may be; otherwise, such part of
the amount of the bond as shall be required to complete the work
shall be payable to or retained by the Port, as the case may be.
In the event that said bond shall be in cash, the Port shall have
the right to invest and reinvest the same as it shall see fit,
and any interest earned thereon during the time it is so held by
the Port shall accrue to and belong to the Port, and Lessee shall
have no interest in or claim thereto.

8.2. Labor and Material Bond: A bond in cash or
securities satisfactory to the Port in its sole discretion, or
issued by a surety company licensed to transact business in the
State of California and satisfactory to the Port with Lessee's
contractor or contractors, as principals, in a sum not less than
100% of the total estimated cost of the contract or contracts for
the initial construction and other work required hereunder,
guaranteeing the payment for all materials, provisions,
provender, supplies and equipment used in, upon, for or about the
performance of said work or labor done thereon of any kind what
soever and protecting the Port from any liability, losses or
damages arising therefrom.

In the event and to the extent that Lessee
obtains from Lessee's contractor or contractors the bonds
required hereunder which are satisfactory to the Port, the Port,
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upon application by Lessee and upon naming the Port as an addi
tional obligee of Lessee's principal and surety under such bond
or bonds, shall release Lessee from and consent to the cancella
tion of the bond or bonds originally furnished by Lessee.

8.3. Letter of Credit in Lieu of Performance and
Labor and Material Bonds: In lieu of the performance bond and
the labor and material bond required hereunder, Lessee may
provide to the Port one or more Irrevocable Letters of Credit,
substantially in the form attached hereto as Exhibit "D". The
Irrevocable Letter of Credit shall be confirmed by and payable at
the counters of a bank in San Francisco or Oakland.

The Port agrees that the Irrevocable Letters
of Credit may provide, in language acceptable to the Port
Attorney, that the total sum thereof may be reduced by a sum
equal to 90% of the amount that Lessee's construction lender
certifies has been disbursed from the construction loan fund for
construction of the Improvements. Lessee is required to maintain
the Irrevocable Letters of Credit in the amount herein specified
until 60 days after recordation of a notice of completion of all
work secured by the Irrevocable Letters of Credit and until
Lessee has provided to the Port a full and complete copy of the
recorded notice of completion.

The Port shall be entitled to receive pay
ment under an Irrevocable Letter of Credit, upon anyone of the
following conditions:

(1) The Port receives notice from the
issuer of the Irrevocable Letter of Credit that the issuer will
not renew the Irrevocable Letter of Credit and at least 15
business days before expiration of the Irrevocable Letter of
Credit Lessee has not provided the Port with a replacement
Irrevocable Letter of Credit. Lessee agrees in good faith to use
its best efforts to include the fourth paragraph of Exhibit " "
pertaining to automatic extension of the Irrevocable Letter of
Credit in any such letter of credit submitted to the Port pur
suant hereto. If despite Lessee's good faith best efforts Lessee
is unable to secure such a provision, the Port will accept a
letter of credit without such provision, but in that case unless
the Port receives a written extension of the letter of credit at
least 30 days before the end of the term of the letter of credit,
the Port without notice to Lessee may negotiate the letter of
credit and retain all proceeds as security pursuant to this
Section.
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(2) The Port declares this Lease forfeited
for Lessee's default in accordance with the default provisions of
this Lease.

(3) The Port in accordance with this Lease
exercises its option to payor otherwise discharge a judgment or
lien for labor and material furnished for construction of the
Improvements.

In the event of payment to the Port under
condition (1) above, the Port will retain the cash payment as
security in lieu of the Irrevocable Letter of Credit, and shall
transfer all or such portion of the payment, without interest, to
Lessee as may be appropriate upon satisfaction of the conditions
for withdrawal of Irrevocable Letters of Credit as provided
above, or upon receipt of a new Irrevocable Letter of Credit.

In the event of termination of this Lease
under condition (2) above, the Port may retain the payments as
liquidated damages in lieu of any other monetary relief to which
the Port might otherwise be entitled by virtue of this Lease or
by operation of law (except for Lessee's breach of its obligation
to deliver to the Port all Construction Documents as specified
below in this Section, it being the agreement of the Port and
Lessee that the damages arising from the breach would be extreme
ly difficult and impractical to ascertain.

In the event of payment to the Port under
condition (3) above, immediately upon written notice from the
Port that the Port has applied all or portions of the payment to
payor discharge a judgment or lien, Lessee shall submit to the
Port additional Irrevocable Letters of Credit or cash so that the
total sum in the form of Irrevocable Letters of Credit and cash
in the hands of the Port is equal to the total sum required to be
maintained in Irrevocable Letters of Credit in accordance with
this Section.

Lessee hereby assigns and transfers to the
Port, as part of the security for the lien-free completion of
construction of the Improvements, all of Lessee's right, title
and interest (existing on the Effective Date of this Lease or
existing any time thereafter) in all plans and specifications,
diagrams, drawings and other documents pertaining to construction
of the Improvements ( "Construction Documents" ) ; provided,
however, that (a) unless and until there is a termination of this
Lease under condition (2) above, Lessee shall have sole right to
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possession and use of the Construction Documents and the Port may
not interfere with such possession or use of the Construction
Documents and (b) immediately upon the occurrence of the events
above described which permits Lessee to withdraw all remaining
Irrevocable Letters of Credit, the Port shall be deemed to have
assigned and transferred to Lessee all of the Port's right, title
and interest in the Construction Documents. Lessee agrees that
immediately upon a termination of this Lease under condition (2)
above, Lessee shall deliver to the Port all Construction
Documents and Lessee shall make no further use of such
Construction Documents.

The Port shall not be required to pay to or
credit Lessee with any interest on any payment received upon the
Port's negotiation of any Irrevocable Letter of Credit.

9. Title to Improvements: All improvements con
structed, erected or installed upon the demised premises shall
become the property of the Port upon completion of construction
or installation thereof and shall remain upon the demised
premises on termination of this Lease. No improvements shall be
removed from the Premises by Lessee at any time without the prior
written consent of the Port. Title to all equipment, furnishings
and trade fixtures placed by Lessee upon the Premises shall
remain in Lessee, and replacements, substitutions and modi
fications thereof may be made by Lessee throughout the term of
this Lease, and Lessee may remove the same before termination of
this Lease if Lessee is not then in default under this Lease;
provided that before termination of the Lease Lessee shall repair
to the satisfaction of the Port any damage to the Premises caused
by such removal and, provided further, that usual and customary
lighting, plumbing, wall-to-wall carpeting, window coverings, air
conditioning and heating fixtures shall remain upon the Premises
and be surrendered therewith upon termination of this Lease at
which time title thereto shall pass to the Port. Before termina
tion of this Lease, Lessee shall remove all equipment, furniture,
furnishings and trade fixtures from the Premises unless otherwise
agreed by the Port.

Lessee agrees and hereby makes the irrevocable and
binding election not to take for federal income tax purposes
investment tax credits or depreciation on assets financed with
the proceeds of tax exempt Port bonds or notes, unless the Port
otherwise expressly agrees in advance in writing signed by the
Port. Lessee also agrees at the Port's request from time to time
to execute such additional documents reasonably requested by the
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Port or its bond counsel to effectuate andlor evidence said
agreement an election. This agreement and election, and the
obligation to execute said documents relative thereto is binding
on each successor or assignee of Lessee.

10. Maintenance of Improvements; Alterations and
Additions: Lessee agrees that during the entire term of this
Lease, at its own cost and expense, it shall keep and maintain
the Premises in first-class order, repair and condition. Lessee
shall perform, at its own cost and expense, any and all mainte
nance, repairs, rehabilitation or reconstruction thereto, whether
required by structural failure or deterioration or by operations
of Lessee or otherwise. The Port shall have no maintenance,
repair, rehabilitation or reconstruction obligations of any kind
with respect to the Premises except that the Port will have the
obligation to perform regular and normal inspection, maintenance
and repair to the existing pier on the Premises, but if, notwith
standing such regular and normal inspection, maintenance and
repair, the pier maintenance or repair requires a major expendi
ture in the last 10 years of the term of this Lease ("maj or
expenditure" being defined for the purposes of this Section as in
excess of 6 months minimum rent) the Port has the option upon 30
days' prior written notice to Lessee to cancel the Lease without
effecting the repairs and without liability to Lessee. For 30
days after receiving the notice of cancellation, Lessee may agree
to do the repairs at its expense, and if it elects in writing to
the Port to do so, Lessee shall perform the required maintenance
and repair forthwith and the Port's said notice of cancellation
shall be of no further force and effect.

If Lessee for a period of 45 days after written
notice from the Port shall fail, neglect or refuse to perform, or
to commence and continuously and diligently proceed in good faith
to complete, any required repair or maintenance, the Port may
perform such repair or maintenance and Lessee shall reimburse the
Port within 30 days after receipt of notice from the Port demand
ing payment for the cost thereof, including the Port's reasonable
administrative overhead. In performing such repair, the Port
shall interfere as little as reasonably possible with Lessee's
operations on the Premises. The making of such repairs or
performance of maintenance by the Port shall in no event be
construed as a waiver of the duty of Lessee to make repairs or
perform maintenance as herein provided.

Lessee may make alterations, additions, or better
ments to the Premises only after complete plans and specifica
tions therefore have been submitted to and approved by the Port
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and after securing, at no cost to the Port, all necessary build
ing and other permits from the Port, the City and other appropri
ate governmental agencies. In addition, Lessee shall maintain,
at its expense, all equipment, furnishings and trade fixtures
upon the Premises required for the maintenance and operation of a
business of the type to be conducted pursuant to this Lease.

Lessee hereby expressly waives the right to make
repairs at the expense of Lessor and the benefit of the provi
sions of Sections 1941 and 1942 of the Civil Code of the State of
California or any successor statute thereto.

10.1. Five-Year Plans for Renovation and
Replacement: Lessee agrees to prepare and submit to the Port
for approval no later than January 1, 1997 and, in addition, 60
days prior to the date of commencement of each subsequent Plan
Year (as herein defined), a five-year plan for renovation and for
replacement of furniture, fixtures and equipment including,
without limitation, heating and air conditioning equipment.

This Subsection and said five-year
plans shall apply to all of the improvements.

Each of said five-year plans shall
set forth a detailed systematic program of expenditures by Lessee
for renovation and replacement for each Plan Year, and shall pro
vide for establishment of a reserve for renovation and replace
ments for each Plan Year during the five-year plan period. The
first year of the first five-year plan shall commence one year
after business operations begin and said first year and each
succeeding year thereafter are hereby designated a "Plan Year".

Representatives of the Port and
Lessee shall conduct a joint maintenance inspection of the
Premises not later than 120 days before commencement of each Plan
Year. The purpose of the inspections shall be to determine items
of maintenance, repair and renovation which should be performed
by Lessee. Not later than 90 days before commencement of each
Plan Year, the Port may notify Lessee of items requiring
maintenance, repair and renovation. Lessee's five-year plan
shall make provision for timely performance of all required work
including without limitation work required by the Port.

The Port's Executive Director shall
approve or disapprove each of said five-year plans within 30 days
after its submission. If the Port's Executive Director dis
approves said five-year plan or proposed amendment thereto,
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Lessee wi thin 30 days thereafter shall submit to the Port a
revised five-year plan and the Executive Director shall approve
or disapprove said revised five-year plan within 15 days after
its submission. The Executive Director's approval of said five
year plan or said five-year revised plan shall not unreasonably
be withheld or delayed. Lessee shall comply with each approved
five-year plan.

Each of said five-year plans shall
among other things, provide for Lessee's expenditure for renova
tions and replacements of furniture, fixtures and equipment each
Plan Year thereafter of the five-year plan of a minimum of 1% of
annual Gross Receipts during the Plan Year. So long as Lessee
maintains the Premises in first-class order, repair and condi
tion, Lessee shall be deemed to have complied with Lessee's
five-year plan if Lessee has expended the said minimum percentage
amount specified above for items covered by said plan; provided,
however, that the Port and Lessee each agree that, upon the
reasonable request from time to time by the other, it shall nego
tiate in good faith to adjust the percentage of Gross Receipts
being deposited for renovations and replacements under this sub
section, based upon prior experience and reasonable forecasts of
funds necessary for renovations and replacements hereunder.

On or before the close of each Plan
Year, Lessee shall deposit the required percentage of Gross
Receipts for the Plan Year in a bank account or accounts
especially designated and maintained to satisfy this subsection;
provided, that all or a portion of said required sum may be
directly expended at any time for the purposes specified in this
subsection. Such monies, either spent directly or as withdrawn
from the bank account, shall be spent only for the following
purposes: maintenance, repair, and renovation as determined and
detailed in the five-year plan or otherwise, including without
limitation replacement of furniture, fixtures and equipment.
Each expenditure, and each withdrawal from the bank account,
shall be supported by copies of invoices detailing work done and
paid for, which invoices shall be submitted to the Port's
Executive Director for filing. The Port's Executive Director may
object to any expenditure believed not covered by the foregoing
description of authorized expenditures, provided that such
objection be made within 30 calendar days after transmission of
the invoices, and provided further that any disputes shall be
submitted to arbitration under the rules of the American
Arbitration Association.
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To the extent that at the end of any
plan Year Lessee's total expenditures pursuant to its Port
approved plan during the Plan Year exceeds the cumulative sum
Lessee is then required to have expended or deposited in said
special bank account, then up to the extent of said excess Lessee
may refrain from further expenditures of deposits so long as the
Premises are in the condition required by this Lease. Any money
so deposited in said bank account shall not be withdrawn for any
purpose other than expenditure for renovations and replacements
hereunder.

Lessee may in lieu of depositing
said money in a bank account maintain said money in, or convert
any of said money deposited in a bank account to,
interest-bearing certificates of deposit which shall be specially
earmarked for the uses specified by this subsection. Interest
earned on said deposit and certificates is not required to be
used for renovation and replacement under this subsection, and
Lessee may use and dispose of said interest at any time for
Lessee's own purposes. Lessee agrees to provide to the Port from
time to time at the written request of the Port documentary
evidence which clearly establishes that Lessee is and has been
maintaining the special bank account and/or the specially
earmarked certificates of deposit required by this subsection.

In each five-year plan Lessee shall
state in reasonable detail sufficient to determine Lessee's full
compliance with this subsection all actions Lessee has taken
since submittal of Lessee's last five-year plan to the Port to
comply with this subsection and said five-year plan. Such state
ment shall include, without limitation, the following:

(1) The renovations and replace
ments made and the amount of expenditures therefor; and

Receipts deposited
said certificates
subsection.

(2) The amount of money from Gross
in said special bank account, maintained in
of deposit or expended pursuant to this

Any portion of the minimum percen
tage amount to be expended for said renovation and replacement
for a Plan Year may be deferred and carried over into the next
year if permitted by the approved five-year plan or by the prior
written consent of the Port.
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11. Siqns; Outside Displays: Lessee shall not
install, paint, inscribe or place any signs upon the exterior of
the Premises or upon the interior of the Premises if intended to
be viewed from the exterior thereof. However, upon request by
Lessee, the Port agrees not unreasonably to withhold or delay
consent to signs which state the name of the tenant or tenants or
the type of businesses conducted on the Premises and that other
wise comply with applicable Port sign policies. All new signs
installed shall be in conformity with any applicable sign
standards established by the Jack London Square Business
Association. Before termination of this Lease, Lessee shall
remove to the satisfaction of the Port all signs installed,
painted, inscribed or placed by it in or upon the interior or
exterior of the Premises; provided that before termination of the
Lease Lessee shall repair andlor repaint the Premises to the
satisfaction of the Port as required on account of such removal.

12. utilities: Lessee shall pay for all water, gas,
heat, electricity, fuel, power, telephone service, and other
utilities, including any connections to and from the utility
connection points to the Premises, as well as janitor or watchman
services and mechanical fire alarm or security services which may
be furnished to Lessee. The Port warrants that to the extent any
such connections to and from the utility connection points were
made by the Port the connections were constructed in a good and
workmanlike manner. In the event the Port provides or pays for
any utility services, Lessee shall pay the Port for such services
or reimburse to the Port such payment not later than the first
day of the calendar month following Lessee's receipt from the
Port of a billing statement for said services or reimbursement
all other utility services required by Lessee shall be provided
by Lessee at its expense.

13. Taxes and Assessments: The property interests
created by this Lease may be subj ect to property taxation and
Lessee hereunder in whom the possessory interest is vested may be
subject to the payment of property taxes levied on such
interest. Lessee agrees timely to pay all lawful taxes, assess
ments, fees or charges which at any time may be levied or charged
by the state, county, city or any tax or assessment levying body
against the transfer of the leasehold interest hereunder upon
recordation or otherwise, or upon any activity carried on under
this Lease, any interest in this Lease or any possessory right
which Lessee may have in or to any property covered hereby by
reason of its use or occupancy thereof or otherwise, as well as
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all lawful taxes, assessments, fees and charges on goods,
merchandise, fixtures, appliances, equipment and property owned
by Lessee in or about the Premises.

Lessee at no cost to the Port reasonably may
contest the legal validity or amount of any such taxes, assess
ments, or charges for which Lessee is responsible hereunder, and
institute such proceedings as Lessee considers necessary;
provided, however, that Lessee shall at all times defend and
indemnify the Port against any and all losses and costs resulting
therefrom, and p~otect the Port and the Premises from foreclosure
of any lien, and that the Port shall not be required to join in
any proceeding or contest brought by Lessee.

14. Fire Insurance: The Port shall carry builder's
all risk insurance (which may exclude earthquake and flood
coverage), at Lessee's cost and expense, at all times during
construction of improvements hereunder by Lessee and until
commencement of fire and extended insurance coverage required
herein on said improvements as completed. Such coverage shall be
in an amount equal to the full replacement cost of the improve
ments. Lessee shall reimburse the Port for the premium cost of
such builders all risk coverage (and any flood and/or earthquake
insurance) upon receipt of the Portis billing for said cost.

The Port shall maintain, at the cost and expense
of Lessee, during the entire term of this Lease (but only after
such required builder's all risk coverage is cancelled as to new
improvements), a policy or policies of insurance against loss or
damage by fire with extended coverage endorsements, or when
reasonably obtainable all risk fire coverage, including at the
sole option of the Port, earthquake and flood coverage, covering
all improvements (excluding only paving, pilings, parking lot
curbs and landscaping and foundations below the lowest surface of
the ground), with an insured value in an amount equal to 100% of
the full replacement costs of all contents and improvements.
Said insurance policy or policies shall provide that the insurers
waive their rights of subrogation against Lessee. Lessee shall
reimburse the Port for the premium cost of such fire insurance
(and flood and/or earthquake insurance) upon receipt of the
Port's billing for said cost.

Lessee also shall maintain at its cost and expense
fire legal liability insurance in an amount at least equal to the
deductible amount of the fire insurance policy the Port is
required to maintain under this Section, which deductible is
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currently $100,000.00, and business interruption insurance,
insuring that Minimum Monthly Rent will be paid to the Port for a
period of up to 12 months if the Premises are destroyed or
rendered inaccessible by a risk insured against by the policy or
policies of fire insurance the Port is required to maintain under
this Section. Said insurance policies shall provide that the
insurers waive their rights of subrogation against the Port.
Lessee shall maintain on file with the Port during the entire
term hereof, a certificate or certificates or an endorsement or
endorsements evidencing said fire legal liability insurance and
business interruption insurance.

Lessee shall provide to the Port at least 30 days
prior to the expiration of any such policy a certificate or an
endorsement showing that such insurance coverage has been renewed
or replaced. If such coverage is cancelled or reduced, then
within 15 days after receipt of written notice of such cancella
tion or reduction in coverage, but in no event later than the
effective date of cancellation or reduction, Lessee shall provide
the Port a notice of reinstatement or a certificate or certifi
cates or an endorsement or endorsements as appropriate, showing
that the required insurance has been reinstated or replaced. At
the Port's request, Lessee agrees promptly to provide the Port a
full and complete copy of each policy required to be maintained
hereunder. Each policy shall be subject to the approval of the
Port, which approval shall not unreasonably be withheld.

On failure to provide any certificate, endorsement
or other document as required by this Section, Lessee shall be in
substantial default of this Lease and the Port may proceed in
accordance with the default section of this Lease. However, at
its option and sole and absolute discretion the Port may, but is
not obligated to procure without further notice to Lessee all or
portions of the required insurance at Lessee's expense and Lessee
shall pay to the Port the Port's cost of procurement of such
insurance upon receipt of billing from the Port for said cost.

Lessee shall obtain from its insurers under all
policies of insurance maintained under this Section by Lessee at
any time during the term of this Lease certificates or endorse
ments providing a waiver of all rights of subrogation which the
insurer may have against the Port. Lessee hereby waives any
right which it may have against the Port on account of any loss
or damage occasioned to Lessee arising from any risk covered by
the insurance that Lessee is required to carry under this Section
or covered by any other insurance maintained by Lessee insuring
the Premises, its contents or other of Lessee's personal property
on or about the Premises.

- 24 -



On failure to provide any endorsement or other
document as required by this Section, Lessee shall be in substan
tial default of this Lease and the Port may proceed in accordance
with the default section of this Lease. However, at its option
and sole and absolute discretion the Port may, but is not
obligated to, (1) procure without further notice to Lessee all or
portions of the required insurance at Lessee's expense and Lessee
shall pay to the Port the Port's cost of procurement of such
insurance upon receipt of billing from the Port for said cost or
(2) approve a program of self insurance in lieu of required
insurance upon such terms, conditions and limitations as may be
imposed at the Port's sole and absolute discretion.

Deductibles and self-insured retentions which
exceed $2,500.00 shall be permitted in Lessee's insurance
policies only at Lessee's written request and upon the prior
written approval of the Port, which approval shall not be
unreasonably withheld or delayed; provided, however, that Lessee
agrees that it shall be reasonable in all cases for the Port to
condition its approval on Lessee's first depositing with the
Port, as additional security deposit and subject to all of the
other provisions of this Lease applicable to a security deposit,
a sum determined by the Port up to the amount of the deductible
or self-insured retention. Such additional security deposit
shall be in the form specified for a security deposit under other
provisions of this Lease, but shall not be considered for
purposes of increasing the security deposit pursuant to provi
sions of this Lease other than this Section.

In any case under this Section that Lessee is
required to provide to the Port an endorsement or copy of a poli
cy and the policy is not available, the Port agrees to accept in
lieu thereof, and on a temporary basis only, a binder in a form
reasonably satisfactory to the Port.

In instances in which Lessee is required under
this Section to pay the cost of insurance maintained by the Port
and Lessee objects in writing to the Port to the cost of such
insurance, on the basis that such cost is unreasonable by
comparison to the then existing insurance market, the Port will
review the said cost and discuss any reasonably possible insur
ance alternatives with Lessee; provided, that nothing herein
stated shall limit the Port I s discretion to place and maintain
any such insurance policies as hereinabove set forth to avoid a
lapse in insurance coverage. If after any such review and dis
cussion a dispute still remains between the parties as to the
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said reasonableness of the cost of any such insurance maintained
by the Port, including disputes as to the type of coverage,
amount of coverage and amount of deductible as these matters re
late to cost, such dispute shall be resolved by binding arbitra
tion before the American Arbitration Association in Oakland. The
prevailing party shall recover reasonable attorneys' fees and
costs. The arbitration award shall be enforceable in any court
having jurisdiction.

15. Damage or Destruction of Improvements: In any
case under this Section that Lessee is required or elects to
restore the Premises after damage or destruction the Port agrees
promptly to execute all adjustment documents and to endorse any
proceeds to Lessee and/or Lender. Lessee agrees to keep the Port
advised during the adjustment process. In the case where Lessee
is required or elects under this Section to restore the Premises,
and subject to the rights of any Lender set forth in this Lease,
the proceeds of insurance shall be held by Lessee and/or Lender
as trust funds to be used for the purpose of restoring the
Premises damaged by fire or other casualty. Lessee agrees to use
good faith reasonable efforts to have all Lenders agree in rele
vant loan documents to have insurance proceeds applied to restor
ation of the Premises. Lessee also agrees that if, nevertheless,
a Lender will not so agree but reserves the power to apply all or
portions of such proceeds against its loan, then in the event of
a loss Lessee shall use diligent, good faith reasonable efforts
(including legal action), in consultation with Lessee's legal
counsel and the Port, to cause all proceeds of insurance to be
applied to restoration, but not so as to jeopardize Lessee's
interest in the leasehold estate in the good faith reasonable
judgment of Lessee's attorney. In any case under this Section
that Lessee elects to terminate this Lease on account of damage
or destruction Lessee agrees promptly to execute all adjustment
documents and to endorse any proceeds to the Port subject to the
rights of Lessee and any Lender as described in this Section.

If during the term of this Lease the improvements
are damaged or destroyed by fire or other insured casualty to an
extent in excess of 50% of the then replacement cost thereof,
Lessee is hereby granted the privilege, upon giving at least 60
days' prior written notice to the Port (such notice to be given
within 60 days after such damage or destruction), to cancel and
annul this Lease; provided, however, that if in such case Lessee
shall not so elect to cancel and annul this Lease, it hereby
agrees with due diligence to restore the improvements to a good
and tenantable condition notwithstanding any inadequacy of
insurance proceeds therefor.
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If this Lease is cancelled or annulled in accor
dance with this Section, there shall be paid from insurance pro
ceeds any amount which is payable to any Lender. The Port's
interest in the remainder of the insurance proceeds payable as a
resul t of such damage or destruction shall be determined by
applying the ratio which the then expired number of years of the
original term of this Lease bears to the original term to the
total amount of such insurance proceeds, including the amount
thereof paid to Lenders. The phrase "original term" in the pre
ceding sentence shall include options to extend which Lessee
exercised before the damage or destruction occurred. The remain
der of the insurance proceeds after deducting said amount paid to
the Port shall be payable in full to Lessee after first deducting
therefrom for the benefit of the Port the difference, if any,
between the insurance proceeds which would have been paid to the
Port had Lessee maintained all of the insurance coverage required
by this Lease and the insurance proceeds actually paid to the
Port under the insurance coverage actually maintained by Lessee.

In addition to any other requirements to repair or
rebuild as may be contained in this Section, in the event the
improvements are damaged or destroyed by fire or other insured
casualty to an extent less than 50% of the then existing replace
ment cost thereof, Lessee with due diligence shall repair or
restore any such loss, notwithstanding any inadequacy of
insurance proceeds therefor.

If during the term of this Lease the improvements
are damaged or destroyed to an extent in excess of 10% of the
then replacement cost thereof by a cause not insured against
hereunder and by a cause other than Lessee's willful or inten
tional and wrongful act or omission, then within 60 days after
such damage or destruction, Lessee shall elect by written notice
delivered to the Port either to repair, reconstruct or replace
the damaged improvements, or to terminate this Lease as of the
date of such damage or destruction. If no written notice is
delivered to the Port within said 60-day period Lessee conclu
sively shall be deemed to have elected to repair, reconstruct and
replace. If within 30 days after Lessee delivers to the Port a
notice to terminate hereunder, the Port delivers to Lessee
wr i tten notice that the Port agrees to pay all of the cost of
reconstruction that exceeds said 10%, Lessee's election to termi
nate shall then become ineffective. In all cases that Lessee
elects not to terminate the Lease, or is not authorized here
under to terminate the Lease, Lessee shall repair, reconstruct or
replace the damaged improvements with due diligence and at its
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sole cost and expense (except to the extent the Port has agreed
to pay a portion thereof as provided in the immediately preceding
sentence) .

No election by Lessee to cancel under this Section
shall be effective if before the casualty the Port has given
Lessee notice of default and Lessee has not cured each such
default. If Lessee elects to terminate this Lease as provided in
this Section, the Port by written notice to Lessee given within
30 days of the date notice of termination is given by Lessee to
the Port, may require Lessee, at Lessee's sole cost and expense
within 90 days of receipt of such notice from the Port to
demolish and lawfully dispose of off of Port property part or all
of the improvements and place the Premises in a secure, safe and
reasonably level condition; provided, however, that in no event
shall Lessee be obligated to repair or restore any portion of the
improvements; and provided, further, Lessee, by written notice to
the Port given within 30 days of the giving by the Port of the
written notice specified immediately above, may elect to rescind
its notice to the Port cancelling this Lease on account of such
damage or destruction and, if such notice is timely given by
Lessee, the provisions of this Section shall apply as though
Lessee had elected not to cancel this Lease on account of such
damage or destruction.

In the event of any damage caused by a risk for
which insurance is required hereunder, there shall be no abate
ment or reduction of rent. In the event of any damage caused by
an uninsured casualty, Lessee shall be entitled, except when such
damage or destruction results from Lessee's negligence or other
wrongdoing, to fair and reasonable abatement of Minimum Monthly
Rent for the period and to the extent Lessee is deprived of the
full use of the Premises as contemplated hereunder. Such abate
ment of Minimum Monthly Rent shall be determined by ascertaining
the extent to which the utility to Lessee of the Premises for the
uses permitted by this Lease has been diminished on account of
said damage or destruction.

For purposes of this Lease an "uninsured casualty"
shall mean a casualty for which Lessee is not hereunder required
to, and does not, maintain insurance. "Insured casualty" shall
mean any casualty for which Lessee is required hereunder to, or
does, maintain insurance.
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The Port and Lessee hereby waive the provisions of
California Civil Code Sections 1932 and 1933, and of any other
statutes which relate to termination of a lease when leased
property is destroyed and agree that such event shall be governed
by the terms of this Lease.

16. Indemnification and Liability Insurance:

16.1. Indemnification: Lessee shall defend,
indemnify and hold the Port harmless against all claims, suits,
liability and expense for any loss of, or damage, injury or death
to, any person or any property (including the person or property
of the Port or of Lessee, its officers, employees, agents or
invitees), which directly or indirectly arises out of Lessee's
occupancy or use of the Premises or Lessee's activities related
thereto.

These obligations of Lessee shall not apply
to any such loss, damage, injury or death caused solely by the
negligence or other wrongful conduct of the Port but shall apply
under all other circumstances. The obligations of Lessee under
this Section arising by reason of any occurrence taking place
during the term of this Lease, shall survive any termination of
this Lease.

For purposes of this subsection, "the Port"
shall include the Board of Port Commissioners and each of its
Commissioners, officers, employees and agents.

16.2. Liability Insurance: Lessee shall maintain
in force during the term of this Lease comprehensive general
liability insurance, including bodily injury and property damage
insurance, with such limits and coverage as may be reasonably
requested by the Port from time to time, but in no event for less
than the sum of One Million Dollars ($1,000,000.00) combined
single limit per occurrence and in no event with less than the
following coverages:

1. Premises and Operations
2. Products and Completed Operations
3. Contractual
4. Owned and Nonowned Automobiles
5. Liquor Liability
6. Personal Injury
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Each policy of insurance maintained pursuant to
this Section shall provide the following:

(1) The Board of Port Commissioners and each of
its Commissioners, officers, employees and agents is an addition
al insured;

(2) Coverage shall not be cancelled or reduced
without at least 30 days prior written notice to the Port.

(3) A severability of interest or cross-liability
endorsement, reading generally as follows:

Cross-Liability - In the event of
one of the assureds incurring
liability to any other of the
assureds, this policy shall cover
the assured against whom claim is
or may be made in the same manner
as if separate policies had been
issued to each assured. Nothing
contained herein shall operate to
increase underwriters' limit of
liability.

Before commencement of the term of this Lease,
Lessee shall provide to the Port a certificate or certificates or
an endorsement or endorsements evidencing all of the liability
insurance required under this Section. Lessee shall provide to
the Port at least 30 days prior to the expiration of any such
policy a certificate or an endorsement showing that such
insurance coverage has been renewed or replaced. If such
coverage is cancelled or reduced, then within 15 days after
receipt of written notice of such cancellation or reduction in
coverage, but in no event later than the effective date of
cancellation or reduction, Lessee shall provide the Port a notice
of reinstatement or a certificate or certificates or an endorse
ment or endorsements as appropriate, showing that-the required
insurance has been reinstated or replaced. At the Port's request
Lessee agrees promptly to provide the Port a full and complete
copy of each policy required to be maintained hereunder. Each
policy shall be subj ect to the approval of the Port, which
approval shall not unreasonably be withheld.

On failure to provide any certificate, endorsement
or other document as required by this Section, Lessee shall be in
substantial default of this Lease and the Port may proceed in
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accordance with the default section of this Lease. However, at
its option and sole and absolute discretion the Port may, but is
not obligated to, (1) procure without further notice to Lessee
all or portions of the required insurance at Lessee's expense and
Lessee shall pay to the Port the Port's cost of procurement of
such insurance upon receipt of billing from the Port for said
cost or (2) approve a program of self insurance in lieu of
required insurance upon such terms, conditions and limitations as
may be imposed at the Port's sole and absolute discretion.

Deductibles and self-insured retentions shall be
permitted only at Lessee's written request and upon the prior
written approval of the Port, which approval shall not be unrea
sonably withheld or delayed; provided, however, that Lessee
agrees that it shall be reasonable in all cases for the Port to
condition its approval on Lessee's first depositing with the
Port, as additional security deposit and ,subject to all of the
other provisions of this Lease applicable to a security deposit,
a sum determined by the Port up to the amount of the deductible
or self-insured retention. Such additional security deposit
shall be in the form specified for a security deposit under other
provisions of this Lease, but shall not be considered for pur
poses of increasing the security deposit pursuant to provisions
of this Lease other than this Section. Lessee agrees that for
any such deductible or self-insured retention amount, Lessee
shall provide to the Port defense and indemnification at least
equal to the defense and indemnification to which the Port would
be entitled as an additional insured had Lessee provided the
above specified coverages respectively under Insurance Services
Office form number GL 0002 (Ed. 1/73), Insurance Services Office
form number GL 0404, and Insurance Services Office form number CA
0001 (Ed. 1/78).

In any case under this Section that Lessee is
required to provide to the Port an endorsement or copy of a
policy and the policy is not available, the Port agrees to accept
in lieu thereof, and on a temporary basis only, a binder in a
form reasonably satisfactory to the Port.

17. CAM-Promotion percentage Rent: Lessee shall pay
to the Port, without setoff (except as herein expressly provided)
and without previous demand, within 30 days after the close of
each calendar month of the term of this Lease, as additional rent
CAM-Promotion Percentage Rent equal to 0.8% of all Gross Receipts
for use by the Port to maintain and promote Jack London Square
Phase I Area from time to time as the Port determines appropriate
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in its sole discretion; provided, however, that in no event shall
the total of CAM-Promotion Percentage Rent paid by Lessee each
calendar year be less than $22,000.00, and Lessee's last monthly
payment of CAM-Promotion Percentage Rent for each calendar year
shall include any additional amount which may be necessary so
that the total CAM-Promotion Percentage Rent paid by Lessee for
the calendar year equals at least $22,000.00. A sketch of Jack
London Square and the Phase I Area thereof is attached hereto as
Exhibit "D" and by this reference incorporated herein. If Lessee
becomes a member of a business association consisting of the Port
and Port tenants in Jack London Square Phase I Area, then so long
as Lessee remains a member and there is effective a management
agreement between the Port and the business association, Lessee
may credit against and deduct from CAM-Promotion percentage Rent
the assessments Lessee has paid to the business association
(except for interest or penalties). Lessee agrees that Lessee's
default in payment of Lessee's assessments under Lessee's
Membership Agreement with such a business association shall
constitute and be deemed to be a default under this Lease,
whether the assessments are the same or lesser or greater than
the CAM-Promotion Percentage Rent.

18. No Liens: Lessee shall pay for all labor done or
materials furnished in the repair, replacement, development or
improvement of the demised premises by Lessee and shall keep said
premises and Lessee's possessory interest therein free and clear
of any lien or encumbrance of any kind whatsoever created by
Lessee's act or omission.

Notwithstanding any provision to the contrary
contained in this Lease, Lessee may with the prior approval of
the Port encumber the leasehold estate hereby created, trade fix
tures, equipment and other personal property with a deed of trust
or other security device for the following purposes: v (1) to
finance construction of permanent improvements and structures
upon the demised premises required to be constructed pursuant to
Section 7 hereof; (2) to provide "take-out" financing of any
construction loan, not to exceed 85% of the fair market value of
the leasehold improvements or in the alternative to secure insti
tutional financing for general corporate purposes not to exceed
65% of the fair market value of said improvements; and ( 3) to
finance Lessee's capital additions and equipment, acquisitions
and/or replacements reasonably required in pursuit of its busi
ness activities on the premises. In the event Lessee does not
encumber the leasehold estate, trade fixtures, equipment and
other personal property to the extent allowed under Items (2) and
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(3) of this Section 18 hereinabove set forth, Lessee may encumber
the said trade fixtures, equipment and other personal property
with a security device securing an indebtedness not in excess of
the amount which would be permitted under said Items (2) and (3)
hereof.

19. Assignment and Subletting: Except as hereinafter
expressly provided, Lessee shall not, either directly or
indirectly, voluntarily or involuntarily, assign, hypothecate,
encumber or transfer this Lease or any interest therein or sublet
the whole or any part of the demised premises, or license the use
of same, or suffer any other person or entity to occupy, use or
manage (except management by Lessee's employees) the same, in
whole or in part, without the prior written consent of Lessor
evidenced by resolution of its Board of Port Commissioners.
Neither this Lease nor any interest therein shall be assignable
or transferable in proceedings in attachment, garnishment or
execution against Lessee, or in voluntary or involuntary proceed
ings in bankruptcy or insolvency or receivership taken by or
against Lessee or by any process of law (including, without limi
tation, the transfer of this Lease or any interest therein by
testacy or intestacy), and possession of the whole or any part of
the demised premises shall not be divested from Lessee in such
proceedings or by any process of law, without the prior written
consent of the Port evidenced by resolution of its Board of Port
Commissioners. No occupancy or use of the demised premises by
any prospective transferee, sublessee, or assignee shall occur
before the Port's written consent to the transfer, sublease, or
assignment. Any breach of the provisions of this Section shall
constitute a default and shall cause this Lease to terminate
immediately at the option of the Port without further notice to
Lessee. Lessee shall not be deemed to be in default if Lessee
causes an attachment or execution to be removed within ten (10)
days of levy, or if Lessee causes an involuntary proceeding in
bankruptcy to be dismissed or receiver to be removed within
thirty (30) days of the date of commencement of said proceeding
or appointment of said receiver.

Lessee may without further consent of the Port
assign its interest in this Lease as Lessee to Bayside Hosts,
Inc.

Notwithstanding the provisions of this Section 19
hereinabove set forth, the Port agrees that it will not unreason
ably withhold its consent to assignment of this Lease by Lessee
if the proposed assignee I s operating entity has a similar net
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worth to: Lessee's operating entity's net worth (adjusted for
inflation) at the commencement of the term of this Lease or
Lessee's operating entity I s net worth at the time of proposed
assignment, whichever is greater, and the proposed assignee has a
substantially similar operational ability to Lessee IS. It is
understood and agreed that notwithstanding the Port's consent to
any such assignment, the provisions of Sections 4.1.2 and 4.5
hereof relating to adjustment of the minimum rental and increase
in the performance deposit shall apply to such assignment, other
than an assignment to Bayside Hosts, Inc.

A prohibited assignment within the meaning of this
Section 19 shall include, but is not limited to, the following:

(1) If Lessee is other than a corporation, the
transfer of the Lease or any of Lessee's interests therein to a
corporation that is not wholly owned by Lessee;

(2) If Lessee consists of more than one person or
entity, or a combination of a person or persons and an entity or
entities, a purported assignment, voluntary, involuntary, or by
operation of law of any interest in the Lease from one or more
such persons or entities, to any other person or persons or enti
ty or entities whether or not such other person or persons or
entity or entities are Lessees;

(3) If Lessee is a partnership, a withdrawal or
change, voluntary, involuntary, or by operation of law, of any
general partner, or the dissolution of the partnership;

(4) If Lessee is a corporation, any dissolution,
merger, consolidation, or other reorganization of Lessee, or the
sale or other transfer of a controlling percentage of the capital
stock of Lessee, or the sale of more than fifty percent (50%) of
the value of the assets of Lessee whether in one conveyance or
cumulatively in the aggregate in more than one conveyance. The
phrase "controlling percentage" means the ownership of, and the
right to vote, stock possessing at least fifty percent (50%) of
the total combined voting power of all classes of Lessee's
capital stock issued, outstanding, and entitled to vote for the
election of directors. This section (4) shall not apply to a
corporation the stock of which is traded through an exchange or
over the counter.
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The Port's consent to or waiver of its option to
terminate this Lease in the event of a default on account of, any
assignment, transfer, occupation or use requiring prior written
Port consent shall not be construed or deemed to be a waiver of
the restrictions hereinabove contained or to be a consent to or
waiver of obj ections to any subsequent assignment, transfer or
occupation or use by another person.

Lessee and the Port acknowledge and agree that the
rights retained by and granted to the Port pursuant to this
section constitute a material part of the consideration for
entering into this Lease and constitute a material and substan
tial inducement to the Port to enter into this Lea3e at the
rental, for the terms, and upon the other covenants and
conditions contained in this Lease, and that the acceptability of
Lessee, and of any sublessee, assignee or other transferee of any
right or interest in this Lease, involves the exercise of broad
discretion by the Port in promoting commerce, navigation and
shipping in the Port Area of the City of Oakland.

Lessee agrees that as a condition to the Port's
consideration of any request by Lessee for each proposed sub
lease, assignment, or other transfer that Lessee shall deliver to
the Port a nonrefundable processing fee of not less than One
Hundred Dollars ($100.00). The Port's Director of Properties, or
such other Port representative designated from time to time by
the Port's Executive Director, may within ten (10) days of
receipt of said fee give to Lessee notice that said fee shall be
increased by a sum, not to exceed an additional Four Hundred
Dollars ($400.00), that said Director or such other designated
representative may in his discretion determine is necessary to
cover the anticipated Port administrative costs and expenses,
including labor, in processing and investigating Lessee's
request. Lessee agrees that unless and until said fee, and any
request for such additional fee, is delivered to the Port, Lessee
shall be deemed to have made no request to the Port to assign or
sublease. The minimum and maximum fees shall be adj usted upon
the commencement of each successive year of this Lease, in the
same percentage as the change in last Consumer Price Index pub
lished prior to the date of each succeeding one year period from
the last such index published prior to the commencement of the
term of this Lease; provided that in no event shall the adjusted
fees be less than the theretofore existing fees.
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In addition, the parties hereto each agree that
Lessee's request for consent to any proposed sublease, assignment
or other transfer shall not be deemed to have been submitted to
the Port unless and until Lessee, except as and to the extent
excused in writing by the Port's Director of properties, shall
have submitted to the Port, in writing, the following information
and documents:

(1) The name of the proposed subtenant, assignee
or other transferee;

(2) The nature of proposed subtenant's or assig
nee's business to be carried on in the premises;

(3) Each of the terms and provisions of the pro
posed sublease, assignment or transfer, including without limita
tion the full consideration for such sublease, assignment or
transfer;

(4) A balance sheet of the proposed subtenant or
assignee as of a date within at least ninety (90) days of the
request for the Port's consent;

(5) statements of income or profit and loss of
the proposed subtenant or assignee for the two (2) year period
preceding the request for the Port's consent;

(6) A statement in reasonable detail as to the
business experience of the proposed subtenant or assignee during
the five year period preceding the request for the Port's
consent;

(7) Such other information and documents relating
to the proposed sublessee's or assignee's business, experience,
finances as the Port may request.

It is understood and agreed that the Port's
consent to a requested sublease, assignment or other transfer, if
said consent in the Port's sole discretion is granted, shall not
be granted unless and until the Port receives each of the
following:

(1) In the case of a proposed assignment, a full
and complete executed copy of all documents to effectuate the
assignment, together with a document in recordable form whereby
the proposed assignee shall expressly assume all the covenants
and conditions of this Lease;
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(2) In the case of a proposed sublease, a full
and complete copy of the executed sublease, which sublease shall
contain a provision, satisfactory to the Port and to each
leasehold mortgagee having an interest at the time the sublease
is executed, requiring sublessee to attorn to the Port or, in the
event of any proceeding to foreclose any leasehold mortgage, to
the leasehold mortgagee, or any person designated in a notice
from leasehold mortgagee, if Lessee defaults under this Lease and
if the sublessee is notified of Lessee's default and instructed
to make sublessee's rental payments to Lessor or leasehold
mortgagee or designated person as in this section.

Lessee shall not accept, directly or indirectly,
more than three (3) months' prepaid rent from any sublessee and
said copy of the executed sublease shall recite this restriction
and sublessee's acknowledgment of the same.

(3) In the case of any other proposed encumbrance
or proposed transfer, a full and complete executed copy of all
documents to effectuate the encumbrance or transfer, which docu
ments shall incorporate directly or by reference all of the
provisions of this Lease.

Unless otherwise provided by resolution adopted by
the Board of Port Commissioners, no subletting or assignment,
even with the Port's consent, shall relieve Lessee of its rental
or other obligation to be performed by Lessee hereunder, and
Lessee shall continue to be liable as a principal and not as a
guarantor or surety, to the same extent as though no assignment
or subletting had been made.

Lessee immediately and irrevocably assigns to the
Port, as security for Lessee's obligations under this Lease, all
rent from any subletting of all or a part of the premises as
permitted by this Lease, and the Port, as assignee and as
attorney-in-fact for Lessee, or a receiver for Lessee appointed
on the Port's application, may collect such rent and apply it
toward Lessee's obligations under this Lease; except that, until
the occurrence of an act of default by Lessee, Lessee shall have
the right to collect such rent.

Lessee agrees that it shall immediately notify the
Port in writing of any cancellation or surrender of any
sublease. No modification of any sublease, assignment or other
transfer after the Port's initial consent shall be effective
without the prior written approval of the Port as evidenced by
resolution of its Board of Port Commissioners.
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It is understood and agreed that Lessee may, with
the prior written consent of the Port evidenced by resolution of
its Board of Port Commissioners, assign, transfer, mortgage or
encumber Lessee's interest in the demised premises under this
Lease and leasehold estate hereby created, to a lender on the
security of the leasehold estate, and Lessee may execute any and
all instruments in connection therewith necessary or proper to
complete any such loan and perfect the security therefor to be
given such lender. Any such lender shall· have the right at any
time during the term hereof and while this Lease is in full force
and effect: (a) To do any act or thing required of Lessee here
under and all such acts or things done hereunder shall be as
effective to prevent a forfeiture of Lessee's rights hereunder as
if done by Lessee; and (b) to realize on the security of the
leasehold estate and to acquire and succeed to the interest of
the Lessee hereunder by foreclosure or by a deed or assignment
given in lieu of foreclosure and thereafter at such lender's
option to conveyor assign the interest in or title to this
leasehold estate to any other person subject to all the terms,
conditions and covenants of this Lease. Upon receipt of written
request, the Port shall confirm in writing to any such lender the
rights of such lender granted under this section.

Two (2) copies of any and all security devices or
instruments shall be filed with the Port prior to the effective
date thereof, and the Lessee shall give to the Port prior written
notice of any changes or amendments therein.

20. Hazardous Substances: No goods, merchandise or
material shall be kept, stored or sold in or on said demised
premises which are in any way explosive or hazardous; and no
offensive or dangerous trade, business or occupation shall be
carried on therein or thereon, and nothing shall be done on said
premises other than as is provided for in Section 3 of this Lease
which will increase the rate of or suspend the insurance upon
said premises or other structures of the Port; and no machinery
or apparatus shall be used or operated on said demised premises
which will in any way injure said premises or adjacent buildings;
provided, however, that nothing in this Section contained shall
preclude Lessee from bringing, keeping or using on or about said
premises such materials, supplies, equipment and machinery as are
appropriate or customary in carrying on its said business, or
from carrying on its business in all respects as is generally
usual.
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21. Forfeitures: It is mutually covenanted and agreed
and this Lease is made upon the condition that if the rents or
other sums which Lessee herein agrees to pay, or any part
thereof, shall be unpaid on the date on which the same shall
become due, or if default be made in any of the terms, agree
ments, conditions or covenants herein contained on the part of
Lessee, or should Lessee abandon and cease to use the premises
for a period of fifteen (15) days at anyone time except when
prevented by fire, earthquake, wars, strike or other calamity
beyond its control, then and in any such event, at its option,
the Port may declare this forfeited, whereupon all improvements
of every kind and description shall, at the option of the Port,
be forfeited to and become the property of the Port, and the Port
may exercise all rights of entry and re-entry upon the demised
premises.

Lessee shall not be considered to be in default
until the expiration of three (3) days (in the case of a failure
in the payment of rent or other sums herein provided to be made
by Lessee) or fifteen (15) days (in all other instances) after
written notice by the Port to Lessee (and to any mortgagee or
other lienholder who may have a leasehold mortgage or other lien
on the Lease and to any trustee to whom the leasehold created
hereby may have been assigned under a trust indenture and who
shall have requested, in writing, the Lessor for such notice
specifying the address to which said notice shall be sent) and
if, during such three (3) or fifteen (15) day period, as the case
may be, such failure or condition in violation of the provisions
of this Lease shall have been cured or obviated by Lessee or any
such mortgagee or other lienholder or trustee (Lessor hereby
agreeing that said mortgagee, lienholder or trustee shall have
said right), then upon payment performance or satisfaction of
such term, covenant or condition, any right of the Lessor to
terminate this Lease or re-enter upon the demised premises by
reason of such failure shall cease.

Lessor shall not declare if within such three (3)
or fifteen (15) day period, as the case may be, the mortgagee or
other lienholder or trustee commences an action to obtain posses
sion of said premises, including the appointment of a receiver,
or institutes foreclosure proceedings to sell the interest of
Lessee at foreclosure sale, or acquires title to the interest of
Lessee by deed or assignment in lieu of trustee's sale or
foreclosure proceedings, and thereafter diligently proceeds in
good faith to cure such failure or condition in violation of the
provisions of this Lease; provided, however, that the rental
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agreed to be paid under this Lease is paid and
covenants of Lessee hereunder which are capable
performed by such mortgagee, lienholder or trustee
fully performed.

the
of
are

other
being
being

Any purchaser at a trustee's sale or foreclosure
sale, or, in case a deed or assignment is executed in lieu of
trustee's sale or foreclosure proceedings, the new owner shall
have the same right to cure any default as is given to Lessee.

If any condition which would entitle the Port to
declare a default is of such nature that it cannot be remedied
within fifteen (15) days, such declaration of default, termina
tion and right of re-entry, or other rights of Lessor, shall be
postponed as long as the Lessee or any such mortgagee or other
lienholder or trustee shall have commenced the elimination of
such condition wi thin said fifteen (15) days and shall then be
continuously and diligently proceeding in good faith to cure the
same.

22. Right of Entry as Agent: In any and all cases in
which provision is made herein for the termination of this Lease,
except by forfeiture, or for exercise by the Port of right of
entry or re-entry upon said premises, or in case of abandonment
or vacating of the premises by Lessee, and the Port may not elect
to invoke a forfeiture of said Lease, Lessee hereby irrevocably
appoints the Port the agent of Lessee to enter upon said premises
and remove any and all persons and/or property whatsoever situ
ated upon said premises, and place all or any portion of said
property, except such property as may be forfeited to the Port,
in storage for account of and at expense of Lessee; and in such
case the Port may relet the premises upon such terms as to it may
seem fit, and if a sufficient sum shall not thus be realized
after paying expenses of such reletting and collecting to satisfy
the rent and other sums herein agreed to be paid, Lessee agrees
to satisfy and pay any deficiency, and to pay expenses of such
reletting and collecting. Lessee hereby exempts and agrees to
save harmless the Port from any cost, loss or damage arising out
of or caused by any such entry or re-entry upon said premises
and/or the removal of persons and/or property and storage of such
property by the Port or its agents.

23. Surrender and Holding Over: Lessee covenants that
at the expiration of the term of this Lease or upon its earlier
termination it will quit and surrender said premises in good
state and condition, reasonable wear and tear and damage by the
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elements excepted. The Port shall have the right upon such
termination to enter upon and take possession of all said
premises. Should Lessee hold over the use of said premises after
this Lease has been terminated in any manner, such holding over
shall be deemed merely a tenancy from month to month and at a
rental to be fixed by the Port, payable monthly in advance, but
otherwise on the same terms and conditions as herein set forth.

It is understood and agreed that nothing contained
in this Lease shall give Lessee any right to occupy the demised
premises at any time after expiration of the term of this Lease
or its earlier termination, and that this Lease shall not create
any right in Lessee for relocation assistance or payment from the
Port upon expiration of the term of this Lease or upon its earli
er termination or upon the termination of any holdover tenancy
pursuant to this section. Lessee acknowledges and agrees that
upon such expiration or termination, it shall not be entitled to
any relocation assistance or payment pursuant to the provisions
of Title 1, Division 7, Chapter 16, of the Government Code of the
State of California (Sections 7260 et seq.) with respect to any
relocation of its business or activities upon the expiration of
the term of this Lease or upon its earlier termination or upon
the termination of any holdover tenancy pursuant to this section.

24. Duty to Guard Goods: Lessee shall assume the
responsibility for the guarding and safekeeping of and risk of
loss to all property, stock merchandise and equipment stored or
located upon or used in connection with the said premises.

25. Waivers: No waiver by either party at any time of
any of the terms, conditions or covenants or agreements of this
Lease or of any forfeiture shall be deemed or taken as a waiver
at any time thereafter of the same or of any other term, condi
tion or covenant or agreement herein contained, nor of the strict
and prompt performance thereof. No delay, failure or omission of
the Port to re-enter the demised premises or to exercise any
right, power or privilege, or option, arising from any default,
nor any subsequent acceptance of rent then or thereafter accrued
shall impair any such right, power, privilege or option or be
construed a waiver of any such default or relinquishment thereof,
or acquiescence therein, and no notice by the Port shall be
required to restore or revive time as of the essence after waiver
by the Port of default in no one or more instance. No option,
right, power, remedy or privilege of the Port shall be construed
as being exhausted by the exercise thereof in one or more
instances. It is agreed that each and all of the rights, powers,
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options or remedies given to the Port by this Lease are cumula
tive, and no one of them shall be exclusive of the other or
exclusive of any remedies provided by law, and that exercise of
one right, power, option or remedy by the Port shall not impair
its rights to any other right, power, option or remedy.

26. Right to Inspect Premises: The Port or its duly
authorized representatives, or agents and other persons for it,
may enter upon said premises at any and all reasonable times dur
ing the term of this Lease for the purpose of determining whether
or not Lessee is complying with the terms and conditions hereof
or for any other purpose incidental to rights of the Port.

27. Agent for Service of Process: It is expressly
agreed and understood that if Lessee is not a resident of this
State, or is an association or partnership without a member or
partner resident of this state, or is a foreign corporation, then
in any such event Lessee shall file with the Port a designation
of a natural person residing in the County of Alameda, State of
California, giving his name, residence and business address as
his or its agent for the purpose of service of process in any
court action between him or it and the Port arising out of or
based upon this Lease, and the delivery to such agent of a copy
of any process in any such action shall constitute valid service
upon such Lessee; and it is further expressly agreed, covenanted
and stipulated that if for any reason service of such process
upon such agent is not possible, then in such event Lessee may be
personally served with such process out of this state, and that
such service shall constitute valid service upon such Lessee; and
it is further expressly agreed that Lessee is amenable to the
process so served, submits to the jurisdiction of the court so
acquired, and waives any and all objection and protest thereto.

28. Automobile Parking: Lessee shall have and is
hereby granted a nonexclusive right or license to use, in common
with others, automobile parking areas provided by the Port in the
vicinity of the demised premises for the parking of automobiles
of its patrons and customers, it being understood and agreed,
however, that the Port may at any time, without notice, close any
of the said automobile parking areas, assign a particular area
for parking of Lessee's customers, make a charge for the privi
lege of parking therein, restrict or limit such parking or devote
such parking areas to other uses.
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Lessee shall participate in the Port's established
and controlled parking validation program and shall purchase
validation stickers or participate in such other comparable park
ing validation program as the Port may establish.

29. Trade Names: The name or names under which
Lessee shall elect to operate the restaurant and cocktail lounge
shall be subj ect to the prior written approval of the Port IS

Executive Director, which approval shall not be unreasonably
withheld. Lessee agrees to operate the restaurant and cocktail
lounge only under the name so approved; provided, that Lessee
shall initially use the name "Scott's Seafood Grill and Bar" for
said restaurant and cocktail lounge without further approval of
the Port's Executive Director. Lessee shall not maintain,
operate or authorize by franchise any similar facility in the
City of Oakland or in the East Bay Area within 10 miles of the
demised premises under any name or names the same or similar to
the name under which the facility constructed hereunder is
maintained and operated.

30. Disposal of Trash and Garbage: Lessee agrees to
handle and dispose of its trash, garbage and refuse in a sanitary
manner and not to pile any boxes, cartons, barrels, trash, debris
or refuse in or about the demised premises. Lessee shall proper
ly screen its refuse containers from public view.

31. Licenses and Permits: Lessee agrees to maintain,
at its own expense, throughout the term of this Lease, any neces
sary liquor licenses or permits upon the demised premises and any
other licenses or permits required for the conduct of Lessee's
business activities on the demised premises.

32. Fumes and Odors: Lessee agrees to conduct its
operations upon the demised premises and to use the most modern
equipment available so as to reduce to the minimum that is rea
sonably practicable the emanation from the demised premises of
fumes and odors.

33. Annoying or Injurious Conduct: Lessee shall not,
without the advance written consent of the Port, install any
exterior decorations or painting or install any radio or televi
sion antennae, loudspeakers, sound amplifiers, or any devices on
the exterior walls of the demised premises. No loudspeakers,
radios or other means of broadcasting to be heard outside the
demised premises shall be used by Lessee. Lessee shall not use
any false or misleading advertising, or engage in any unfair
trade practices injurious to other tenants of the Port.
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34 . Waiver of Claims: The Lessee hereby waives any
claim against the City of Oakland, and the Board of Port
Commissioners, its officers, agents or employees, for damage or
loss caused by any suit or proceedings directly or indirectly
attacking the validity of this Lease, or any part thereof, or by
any judgment or award in any suit or proceedings instituted by a
party other than the Port directly or indirectly attacking the
validity of this Lease, or any part thereof, or by any judgment
or award in any suit or proceeding declaring this Lease null,
void or voidable, or delaying the same, or any part thereof, from
being carried out.

35. Extensions of Time: The Port shall have the right
to grant reasonable extensions of time to Lessee for any purpose
or for the performance of any obligation of Lessee hereunder.

36. Successors: Each and every of the provisions,
agreements, terms, covenants and conditions herein contained to
be performed, fulfilled, observed and kept shall be binding upon
the successors and assigns of the parties hereto, and the rights
hereunder, and all rights, privileges and benefits arising under
this Lease and in favor of either party shall be available in
favor of the successors and assigns thereof, respectively;
provided no assignment by or through Lessee in violation of the
provisions of this Lease shall vest any rights in such assignee
or successor.

37. Board of Port Commissioners: The term "Board of
Port Commissioners" as used in this Lease shall mean the
department of the City of Oakland presently operating under such
name and as presently constituted, or any successor thereof.

38. Time of Essence: Time is hereby expressly
declared to be of the essence of this Lease.

39. Notices: Any notice required or permitted to be
given Lessee may be given to it at 73 Jack London Square,
Oakland, California 94607; provided, however, that if Lessee
shall give notice in writing to the Port of any change in said
address, then and in such event such notice shall be given to
Lessee at the changed address specified in such notice. Any
notice permitted or required to be served upon the Port may be
served upon it at 66 Jack London Square, Oakland, California
94607; provided, however, that if the Port shall give notice in
writing to Lessee of any change in said address, then and in such
event such notice shall be given to the Port at such substituted
address.
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40. Equal Opportunity; Nondiscrimination:

A. Equal Opportunity and Nondiscrimination: In
furtherance of the Port's long-standing policy to insure that
equal employment opportunity is achieved and nondiscrimination is
guaranteed in all Port-related activities, it is expressly under
stood and agreed with respect to Lessee's activities upon the
premises:

(I) That Lessee shall not discriminate against
any employee or applicant for employment because of race, color,
religion, sex, national origin, age, physical handicap, or
veteran's status. Lessee shall take affirmative action to ensure
that applicants and employees are treated fairly. Such action
shall include, but not be limited to the following: employment,
upgrading, demotion, or transfer; recruitment or recruitment
advertising; layoff or termination; rates of payor other forms
of compensation; and selection for training, including appren
ticeship. Lessee agrees to post in conspicuous places, available
to employees and applicants for employment, notices to be
provided by the Port's Equal Opportunity Employment Officer
setting forth the provisions of this section.

(2) That Lessee shall, in all solicitations or
advertisements for employees placed by or on behalf of Lessee,
state that all qualified applicants will receive consideration
for employment without regard to race, color, religion, sex,
national origin, age, physical handicap, or veteran's status.

(3) That Lessee will send to each labor union or
representative of workers with which he has a collective bargain
ing agreement or other contract or understanding, a notice, to be
provided by the Portis Equal Opportunity Employment Officer,
advising the labor union or workers' representative of the
Lessee's commitments under this section, and shall post copies of
the notice in conspicuous places available to employees and
applicants for employment.

(4) That Lessee shall not discriminate by
segregation or otherwise against any person or persons because of
race, color, religion, sex, age, national origin, physical
handicap, or veteran's status in furnishing, or by refusing to
furnish, to such person or persons the use of any public facility
upon the Premises, including any and all services, privileges,
accommodations, and activities provided thereby.
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(5) That Lessee shall maintain work force records
showing male, female and minority employees by job category and
similar information with respect to new hires and shall permit
the Port's Equal Employment Opportunity Officer to inspect such
records at all reasonable times and not less than annually and
shall submit a summary of such information annually on a form
provided by the Port.

(6) That Lessee shall undertake the steps outlined
in its affirmative action program attached hereto as Exhibit "e"
and by this reference incorporated herein to promote effective
utilization of minorities, women, handicapped persons, and
veterans. Any change(s) in the Lessee's affirmative action pro
gram approved by an appropriate federal or state agency or
required as a result of a court order shall be submitted to the
Port within thirty (30) days after the approval or order, and
shall be complied with by Lessee. Such affirmative action pro
gram and such changes thereto shall be accorded the same level of
confidentiality as provided for by the state or federal regula
tions or court order under which it was originally submitted.

(7) That Lessee's noncompliance with the provision
of this section shall constitute a material breach of this
Lease. In the event of a breach of any of the above-stated
nondiscrimination and affirmative action covenants, the Port
shall have the right to consider but not be limited to the
following:

(i) Terminate this Lease pursuant to Section
20 hereof and to re-enter and possess said land and the facili
ties thereon, and to hold the same as if this Lease had never
been made without liability therefor; or

covenants.
(ii) Seek judicial enforcement of said

(8) The Port shall assist Lessee in preparing the
required affirmative action program to secure equal employment
opportunities, whenever such assistance would be beneficial and
shall be available to advise and counsel Lessee in the implemen
tation of Lessee's Affirmative Action Program.

41. Employment Resources Development Program: It is
further expressly understood and agreed with respect to Lessee's
activities upon the demised premises:
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( 1) That Lessee shall cooperate in implementing
the goals of the Port's Employment Resources Development Program,
hereinafter called the "ERDP", as set forth in Port Resolution
No. 26291, as amended. Lessee understands the Port's "ERDP"
seeks to address the needs of Port tenants for a qualified work
force and the needs of Oakland's chronically unemployed and
underemployed for employment, by identifying employment opportu
nities, by providing employment training and counseling for
persons seeking such opportunities and by facilitating the
employment of those persons qualified to fill the jobs
identified;

(2) That Lessee understands that cooperation in
implementing the goals of the Port's ERDP involves considering
Port ERDP referrals consistent with relevant state and federal
anti-discrimination regulations seeking to insure equal employ
ment opportunity;

(3) That Lessee shall provide copies of all soli
citations or advertisements for employees placed by or on behalf
of Lessee to the Port's Executive Director or his designee, so
that the Port may assists in providing Lessee with the names of
qualified unemployed and underemployed residents of Oakland and
others, including minorities, women, physically handicapped
persons, and veterans seeking such employment or training oppor
tunities through the Port's ERDP efforts.

42. Quiet Possession: Lessee, upon performing its
obligations hereunder, shall have the quiet and undisturbed
possession of the demised premises throughout the term of this
Lease.

43. Attorneys' Fees and Costs: If the Lessee or the
Port commences any action or proceeding against the other arising
out of or in connection with this Lease, the prevailing party
shall be entitled to have and recover from the losing party rea
sonable attorneys' fees and costs of suit. The Port shall also
be entitled, at the election of the Port, to have and recover
from Lessee all other reasonable costs and expenses associated
with the Port's enforcement of the provisions of this Lease.

44. Force Maj eure: If either party hereto shall be
delayed or hindered in or prevented from the performance of any
act required hereunder by reason of strikes, lockouts, labor
troubles, inability to procure material, failure of power,
restrictive governmental laws or regulations, riots, insurrec
tion, war, or other reason of a like nature not the fault of the
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party delayed in performing work or doing acts required under
this Lease, the period for the performance of any such act shall
be extended for a period equivalent to the period of such delay.

45. Tidelands: This Lease and the Premises hereby
demised shall at all times during the term of this Lease be
subj ect to the limitations, conditions, restrictions and
reservations contained in and prescribed by the act of the
Legislature of the state of California entitled, "An act to
transfer to the City of Oakland a surface easement over certain
tide and submerged lands and to define the powers and duties of
the City in relation thereto", approved June 13, 1941 (statutes
1941, Chapter 720), and the Charter of the said City.

46. Termination of Prior Lease: Upon the date of
commencement of the term of this Lease that certain Lease between
the Port and Lessee, as successor to PORTOAK CORP., a corpora
tion, dated the 1st day of March, 1966 and recorded that 12th day
of April, 1966 in Reel 1747, Image 254, Official Records at
Alameda County, California, shall terminate; provided that such
termination shall not effect liabilities of the parties hereto
which accrued prior to such termination.
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47. Agreement in Quintuplicate: This agreement is
executed in quintuplicate, each copy of which shall be deemed an
original.

IN WITNESS WHEREOF, the parties hereto have caused
these presents to be executed the day and year first above
written.

CITY OF OAKLAND, a municipal cor
poration, acting by and through
its Board of Port Commissioners,

)

SCOTT'S JACK LONDON SEAFOOD, INC.,

B:C~~C;0~
p~"[ . <Ko..~~~Q-:I'. ~\\_~t...."'.....

(Print i" me and Title) 4

Att es t---':...+......:..\,-(~":,.v_(_·~:....----:lI.--....:...-~~I--....;;....~-"----L....::..-
~ ktlV\.
(Print Name

Approved as to f~r~and
legal' th's ~day
of , 1987.

Port Ordinance No. 2755
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C1c1rninistrativc agencics so created shall be adminis

tered thc City Adrninistrator or by a departmcnt

head or other officer appointed by and responsible to

hi Ill/hel. (Amended by: tHats. Novembel' 1988 and

Mal'eh 2004.)

Section 6tH. Boanls and Commissions. The

Council may create by ordinance such operational.

advisory. appellate or rulc-making bmlrds ancl com

missions as may be requ ired for the proper operation

of any functioll or agency of tbe City and prescribe

their function. duties. powers. jurisdiction and thc

number of board and commission members. their

terms, compensation and reimbursement for ex

penses, if any, subject to the provisions of this Arti

cle. Members of boards and commissions shall be

appointed by tbe Mayor subject to confirmation by

the affirmative vote of five members ofthe Counci I
and may be removed for cause, after hearing, by the

affirmative vote of at least six members of the Coun

cil. Vacancies shall be filled for any unexpired term

in the same manner as the origi nal appointments

were made; provided, however, that if the Mayor

does not submit for confirmation a candidate to fill

the vacancy within 90 days of the date the vacancy

first occurred, the Council may fi II the vacancy.lfthe

Mayor does submit for confirmation a candidate to

Jill a vacancy withIn the 90-day ti me frame and the

Council does not confirm the candidate, the 90-day

period shall commence anew. For purposes of this

Section, a seat filled by a holdover appointment will

be considered vacant as of the expiration of the hold

over's prior term of office. (Amended by: Slats.

November 1988 and M~lrch 2004.)

Section 602. Continuation. The departments,

agencies, boards and eomm issions heretofore created

by prior Charter. ordinance or administrative order,

other than those provided for in Ar1icles IV, V, VJl,

and IX of this Charter. rnay be modified or discon

tin ued by md inance adopted pursuant to th is Article

and are hereby continued until so modified or discon

tinued. (Amended by: Slats. November 1988.)

CHAR'fEI\

AI{TI eLI: VII

PORT OF OAKLAND

Section 700. Establishment of a PllI't DepaJ't

ment. To promote and more definitely JIlsurc the

comprehensive and adequate developrnent of the Port

of Oakland through continuity of control. rnanage

ment and operation, there is hereby established ,I de

partment of the City of Oakland known as the "PC)J1

Department.'· (Amended by: Stats. Novembcl'

1988.)

Section 7tH. Board 00)01'1 Commissionel's. The

exclusive control and nUl11agement of the Port De

partment is hereby vested in the Board of Port Com

missioners, which sball be composed of seven (7)

members who shall be appointed by the Council,

upon nomination by the Mayor.

No person shall be appointed as, or continue to

hold office as, a member of the Board who is not at

the time of his appointment, and has not been con

tinuously for thirty (30) days immediately preceding

his appointment, and who shall not continue to be

during his term, a bona fide resident of the City of

Oakland.

The members of the Board shall serve without sal

ary or compensation. (Amended by: Stats. Novem

ber 1988 and Stats. Noyem ber 2()OO.)

Section 702. Organization, Terms of Office. The

Board of Port Coml11issi oners shall consist of seven

(7) members nominated by the Mayor and appointed

by the COllncil for a term offour (4) years. Members

in office at the time th is section takes effect sha II
continue in office until their successors are appointed

and qualified. For temls commencing July 10,1969,
two (2) members shall be clppointed to fill the posi

tions expiring upon that date, and two (2) additional

members shall be ap-

C-10.3 (O"kl"",1 MllillClpal Sllpp. No '27, l'2-(4)

jsafran
Typewritten Text
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pointed to bring the membership of said Board to
seven (7); provided, that the terms of such two
additional members shall be for such original dura
tion, in no event to exceed four years, as will inso
far a.c; practicable permit appointment at the end of
subsequent terms of office of members, of either
one or two members. (Amended by: Stats. Novem
ber 1988.)

Section 703. Removal. Any member of the
Board may be removed from office by the affmna
tive vote of six (6) members of the Council in the
same marmer and subject to the same conditions as
the Council may remove the members of any of the
Boards provided for in this Charter in Article VI.
(Amended by: Stats. November 1988.)

Section 704. Ordinances and Resolutions. All
action taken by the Board of Port Commissioners
shall be by resolution, except as hereinafter set forth
in this Article. Any member of the Board may re
quire a record of the vote on any resolution to be
made in its minutes. The Board shall keep a minute
book wherein shall be recorded the proceedings
taken at its meetings and it shall keep a record and
index of all of its resolutions and ordinances.

No ordinance or resolution shall be passed or
become effective without receiving the affmnative
votes of at least four (4) members of the Board.

To constitute an ordinance a bill must, before
[mal action thereon, be passed to print and pub
lished with the ayes and noes at least once in the
official newspaper of the City. Between the first and
[mal readings at least five (5) days shall elapse. The
enacting clause of all ordinances passed by the
Board shall be substantially in these words:

Be it ordained by the Board of Port Commission
ers of the City of Oakland as follows:

All ordinances shall be signed by the President
or Vice-President of the Board and attested by the
Secretary.

A certified copy of each ordinance adopted by the
Board shall be forthwith filed with the City Clerk,
and the City Clerk shall keep a record and index

C-II
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thereof which shall at all times be open to public
inspection. (Amended by: Stats. November 1988.)

Section 705. Ordinances Required in Certain
Cases. All proceedings for the acquisition of real
property by purchase, condenmation, or otherwise,
or the granting of any lease longer than one (1)

year, the fixing, regulating, and altering schedules
of rates, dockage, wharfage, tolls, and charges for
all public-owned docks, piers, wharves, slips and
other facilities, and for services rendered by the Port
Department, and the adoption of all general rules
and regulations of the Board, excepting administra
tive regulations of a temporary nature, shall be taken
by ordinance. (Amended by: Stats. November
1988.)

Section 706. Powers and Duties or the Board.
The Board of Port Commissioners shall have the
complete and exclusive power, and it shall be its
duty for and on behalf of the City:

(1) To sue and defend in the name of the City in
all actions and proceedings wherein there is in
volved any matters within the jurisdiction of the
Board.

(2) To make provisions for the needs of com
merce, shipping, and navigation of the port, to pro
mote, develop, construct, reconstruct, alter, repair,
maintain, equip and operate all water front proper
ties including piers, wharves, sea walls, docks, bas
ins, channels, slips, landings, warehouses, floating
and other plants or works, dredge, and reclaim land,
construct, equip and operate terminal trackage with
sidings and turnouts and railroad connections be
tween docY.5, piers and other port structures, and
connect the same with mainline tracks, and to estab
lish, equip and operate all other facilities or aids
incident to the development, protection and opera
tion of the port, as may be deemed proper and desir
able in its judgment, and it may modify its plans
from time to time as the requirements of commerce,
shipping and navigation may demand, and as part
of such development and operation to provide for
tugs, dredges, fireboats, barges, cold storage plants,
and all other public!)' owned facilities or appliances
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incident to the operation of the port, of such number
and character, and in such places as the Board may
deem feasible and proper.

(3) To take charge of, control, and supervise the
Port of Oakland, including all the water front prop
erties, and lands adjacent thereto, or under water,
structures thereon, and approaches thereto, storage
facilities, and other utilities, and all rights and inter
ests belonging thereto, which are now or may here
after be owned or possessed by the City, including
all salt or marsh or tidelands and structures thereon
granted to the City in trust by the State of California
for the promotion and accommodation of commerce

and navigation.
(4) To have control and jurisdiction of that part

of the City hereinafter defined as the "Port Area"
and enforce therein general rules and regulations, to
the extent that may be necessary or requisite for port
purposes and harbor development, and in carrying
out the powers elsewhere vested in the Board.

Provided, however, that with the approval of the
Council the Board may relinquish to the Council
control of portions of the said area, and likewise,
upon request of the Board, the Council may, by
ordinance, enlarge the Port Area.

(5) To require owners of water terminal proper
ties and facilities within the port to keep the same
in proper condition and repair and to maintain them
with especial reference to the reduction of fire haz
ard or nuisances, and it shall have the right to in
spect such terminal facilities at reasonable times.

(6) To exercise all the powers pertaining to the
waterfront, wharves, dredging machines, or the port
and its operation and maintenance, which have been
heretofore conferred upon the City and the Council
by Section 106 of this Charter.

(7) To regulate the berthing, anchoring, towing,
loading, unloading and mooring of vessels within

the port.
(8) To handle, store and recondition all commod

ities; to sell or otherwise dispose of personal proper
ty within its possession or ownership, and, general
ly, to perform all services customary, necessary or
expedient in connection with the development and

operation of the port.

C-12

(9) To issue receipts, negotiable or otherwise, for
property or merchandise in its charge or possession.

(10) To fix all rates, dockage, rentals, tolls,
wharfage, and charges, for the use and occupation
of the public facilities or appliances of the port, and
for services rendered by the Port Department, and
to provide for the collection thereof.

(11) To use, for loading and unloading cargo;
with the right to collect tolls, dockage and other
terminal charges thereon, such portions of the streets
of the City ending or fronting upon the water areas
of the harbor of said City, as may be used for said
purposes.

(12) To build piers, wharves, docks, bulkheads,
slips or other structures, across and upon such
streets, provided only that access be provided to the
public at the shoreward end thereof.

(13) To lend its aid to secure the improvement of
navigable tidal waters within or adjacent to the port,
where, in its opinion, such improvements are eco
nomically justifiable, and in the general carrying out
of its powers to cooperate with neighboring cities,
other ports, the State of California, or the United
States Government, and appear before state, federal
and other public legislative and administrative au
thorities.

(14) To manage the business of the Port and pro
mote the maritime and commercial interests by
proper advertisement of its advantages, and by the
solicitation of business, within or without the port,
within other states or in foreign countries, through
such employees and agencies as it may deem expe
dient.

(15) To acquire in the name of the City by pur
chase, condemnation, gift, lease, or otherwise take
over and hold all lands, property, property rights,
leases, or easements, and personal property of every
kind, necessary or convenient for the development
and operation of the port, or for the carrying out of
the powers herein granted to the Board. \Vhenever
the Board determines that any lands owned by the
City within its jurisdiction have become unnecessary
for port purposes or harbor cleve!opment, it may in
its discretion transfer such lands to the control of the
Council, free from all restrictions, or it may sell or



exchange such lands, by ordinance subject to the
referendum provisions of this Charter.

(16) To purchase materials and supplies.
(17) To enter into contracts, agreements, or stipu

lations (other than leases) germane to the scope of
its powers and duties.

(18) To let all work by contract, or order it done
by any labor, as the Board may determine.

(19) To have and exercise the right of eminent
domain within the "Port lliea" on behalf of and in
the name of the City for port purposes, harbor de
velopment or the carrying out of any of the powers
granted to said Board, and to exclusively find and
determine by ordinance adopted by a two-thirds vote
of all of its members the public interest and necessi
ty thereof.

(20) To appoint a Port Attorney, whose duty it
shall be to pass upon the form and legality of all
contracts within the jurisdiction of the Board, give
legal advice to the Board on official matters, defend
and (subject to direction from the Board) prosecute
or compromise all actions at law or in equity and
special proceedings for or against the City or any
officers thereof in his official capacity, pertaining to
matters within the jurisdiction of the Board. The
Board shall fix and provide for his compensation.

(21) To employ and appoint an Executive Direc
tor, and such other officers, employees and agents
as may be necessary in the efficient and economical
carrying out of its functions and to prescribe and fix
their duties, authority and compensation, and to
require such officers, employees and agents to give
a bond in such an amount as the Board may require
for the faithful discharge of their duties. All offices
and places of employment in the permanent service
of the Board shall be created by ordinance duly
passed.

(22) To provide and equip offices.
(23) To provide in the Port Area, subject to the

provisions of Section 727, for other commercial
development and for residential housing develop
ment; provided that any residential housing devel
opment shall be approved by the Board with the
consent of the City Council.

C-13

CHARTER

(24) To provide for financing of Port facilities
through the issuance of bonds or other forms of debt
instruments which are secured by a pledge of, or are
payable from, all or any part of the revenues of the
Port and/or which may be secured in whole or in
part by interests, liens or other forms of encum
brance (other than in or on fee title in land) or lease
in property. Such debt instruments shall be issued
and sold in such manner and upon such terms and
conditions, and shall contain such provisions and
covenants, as the Board may fix and establish by the
provisions of one or more procedural ordinances.
Such debt instruments shall not constitute a debt,
liability or obligation of the City of Oakland and
shall be payable exclusively from revenues and
other assets of the Port.

(25) To provide for the issuance and sale, or to
cause the issuance and sale, of any form of equity
instruments or securities which represent interests in
property (other than fee title and land) used or
owned by the Port and which participate in incidents
of ownership of such property; provided, that such
property shall not include property of the Port which
was owned or used by the Port prior to the date of
the adoption of this Section. For the purpose of
facilitating the issuance and sale of such equity
instruments, the Port is authorized to create and to
participate in legal entities, including but not limited
to, trusts, corporations and partnerships, and to
pledge and grant security interests, liens or other
forms of encumbrance or lease in such property
(other than fee title in land) to secure the repayment
of such equity instruments. Such equity instruments,
or combinations of debt and equity instruments,
shall be issued and sold, and such entities created,
in such manner and upon such terms and conditions,
as the Board may fix and establish by the provisions
of one or more procedural ordinances. Such equity
instruments shall not constitute a debt, liability or
obligation of the City of Oakland and shall be pay
able exclusively from revenues, other funds and
property of the Port pledged thereto.

(26) To expend all funds necessary to the carry
ing out of the powers and duties herein expressed.
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(27) To adopt and enforce such ordinances, or
ders, regulations and practices as are necessary for
the proper administration and discharge of its duties
and powers, or for the management and government
of the port, and its facilities.

(28) To prescribe fines, forfeitures and penalties
for the violation of any provision of this Article, or
of any ordinance, but no penalty shall exceed Five
Hundred Dollars ($500.00) or six (6) months impris
onment, or both.

(29) To have and exercise on behalf of the City
all the rights, powers and duties in respect to the
subject matters herein provided for, that are now or
which may hereafter be vested in the City, or any
of its departments or officers, or which may be
provided for by general law.

(30) To do and perform any and all other acts
and things which may be necessary and proper to
carry out the general powers of the City, or any of
the provisions of this Article, and to exercise all
powers not in conflict with the Constitution of the
State, or with this Charter, germane to the scope of
its powers, purposes and duties. (Amended by:
S1315. November 1988.)

Section 707. Operation of Facilities. Notwith
standing any other provision of this Charter to the
contrary, the Board shall not be required to directly
operate all of the properties, facilities and utilities
under its control or jurisdiction, and shall have the
power to authorize the operation of any of such
properties, facilities and utilities by a private person,
f:trrn, association or corporation, whether by lease,
franchise, license, assignment, permit or otherwise,
upon such terms and conditions as the Board shall
prescribe, which tenus and conditions shall include
control over the rates, charges and practices of said
private party to the extent permitted by law.
(Amended by: S13ts. November 1988.)

Section 708. Building Permits. No person or
persons shall construct, extend, alter, improve, erect,
remodel or repair any pier, slip, basin, wharf, dock
or other harbor structure, or any building or struc
ture within the "Port Area" without first applying
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for and securing from the Board a permit so to do,
in accordance with the rules and regulations adopted
by it. In approving or denying the right to said
permit, the Board shall consider the application
therefor, the character, nature and size and location
of the proposed improvement, and exercise a reason
able and sound discretion in the premises.

Provided, however, that applications for building
permits pertaining to privately owned property with
in the "Port Area" shall be made to the Executive
Director who shall consider and act upon them in
the same manner as applications for such permits
made to the Board. Any person excepting to any
denial, suspension or revocation of a permit applied
for or held by him pursuant to the provisions of this
section, or any person excepting to the granting of,
or to the refusal to suspend or revoke a permit ap
plied for or held under the provisions of this section,
may appeal to the Board by filing with the Secretary
a written notice of such appeal setting forth the
specific grounds thereof. Such notice must be filed
within fourteen (14) days after notice of such denial,
suspension, revocation or granting, or refusal to
suspend, revoke or grant, such permit, constituting
the basis of such appeal, but in no event later than
thirty (30) days after the date of the denial, suspen
sion, revocation or granting of the permit. The Sec
retary shall forthwith set said matter for hearing
before the Board and cause notice thereof to be
given (1) to the appellant, and (2) to the adverse
party or parties, or to the attorney, spokesman or
representative thereof, not less than five (5) days
prior to such hearing. At such hearing the appellant
shall show cause, on the grounds specified in the
notice of appeal, why the action excepted to should
not be approved. The Board may continue such
hearing from time to time, and its fmdings and
conclusions 011 the appeal shall be fmal and conclu
sive in the matter.

Such permit issued by the Board or the Executive
Director shall be in addition to any permit which
may be required by law from the Building Inspector
of the City. (Amended by: Stats. November 1988.)



Section 709. Leases. ]'he Board shall have the

power to rnake and enterinto any lease orany prop~

erties belonging to or possessed the City under its

jurisdiction for a ternl ofnot to exceed sixty~six

years, provided that ailicases Illade shall be subject

to referendum, (Amended hy: Stats. November

11)88.)

Section 7] O. Contracts. All contracts shall be

made and entered into in accordance with the condi

tions and procedures established by the Board, but

sul~ject to bid limit and race and gender participation

programs established by the Council pursuant to the

provisions of Sections 807 and 808 of th is Chmter.

(Amended by: Stats. Novem bel' ] 988, March

19%.)

Section 711. Supervision of Leases, etc. The

Board shall take over and control, and shall have the

power to grant, all leases, concessions, easements,

privileges, spur tracks and other permits, wharfing

out rights, and waterfront or other franchises relating

to the harbor or port and located with in the "Port

Area" and receive the income therefrom, but this

shall not include franchises for the construction and

maintenance of railroads, power lines, gas mains and

other utilities of a general nature which may extend

through other pOltions of the City into the Port Area

and which are within the jurisdiction of the Council

pursuant to the provisions of Article X of this Char

ter, and sul~ject to the supervision of tile City Admin

istrator.

It shall be the duty ofthe Board to see that all pro

visions ofsllch leases, concessions, easements, privi

leges, permits, rights or franchises within itsjurisdic

tion are faithfully observed, and it may cause to be

instituted such actions or proceedings in the name of

the City as mClY be necessary to enforce the provi

sicms thereof or to revoke, cancel. or annul them

when they have become forfeitable in whole or in

part, or are illegaL or void or voidable. (Amended

Stats. November ]988 and MarTh 2004.)

Section 712. Restr-ictions of Powers of Council.

No franchise shall be gnillted, no property shall be
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acquired or sold, no street shall be opened. altered,

closed or abandoned .. and no sewer street. or other

publ ie iln provenlcnt sha II be located or constructcd III

the "Port Area:' by the of Oakland, or the Coun~

eil thcreof without the approval of the Board.

(Amended by: ShltS. N ovem her] 988.)

Section 713. J'ublie Str·eets. Whenever the Board

shall determine that it is necessary to open. close.

improve, alter or vacate a public street or part of' a

public street within tile "'Port Area," a certified copy

of the resolution so determining such necessity shall

be filed by the Board in the Offjee of the City Clerk,

with the request that the City Administrator and the

Council initiate and carry to completion the proceed

ings necessary to effect said proposal. (Amended b)':

Stats. November ]988 and March 2004.)

Sectioll 7]4. Personnel System. All permanent

places of employment in and under the Board shall

be included within the personnel system of the City

established pursuant to and su~ject to the provisions

of Article IX of this Charter, except the Executive

Director and his two principal assistants, the Secre

tary of the Board, the Port Attorney and Legal Assis

tants, chief wharfinger, field and traffic representa

tives, and all persons employed in the physical or

mechanical handling, moving or checking of cargo

and freight. The exemption of such personnel from

the operation of civil service rules shall not in any

way affect such pre-existing civil service rights as

such employee may hold. (AmeII(led by: Stats. No

vember ] 988.)

SectiolJ 7]5. Anllual Budget. The Board shall

annually, on or bef()re the fourth Monday of May, or

not less than one week prior to the su bm issiou ofthe

annual appropriation ordinance by the City Adminis

trator, should the Counci I advance the date therefor.

but not later than the third Monday of .July, carefully

prepare a budget setting forth the estimated receipts

of the Port, and revenue from other sources, for the

ensu ing year, an d the SU111S of money necessari Iy re

CJuired for the administration of the department. and

for maintenance, operation. construct ion and devel-

(Oakland Ivltnllcl,,,,1 SIlPP No '2·(j,,!
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(\1"''''1101 o[ the port and its facilities for the ensuing

yeaI'. anc! stating the amount necessary to he raised

tax for Said purposes. Said budget when so

prepared, shall he certified the President and Sec-

of the Board. and a certified copy thereofshalL

on or before said date, he filed with the C:ouncil, one

with the ity /\dministrator, and one with the Audi

tor. (Amended hy: Stats. November 1988 and

M~lI"Ch 2004.)

Section 71 (J. Tax Levy Funds. In the event that

said Port budget. as provided for in the foregoing

seetion, shall request or provide for the allocation or

appropriation to the Port hy the Council of any funds

ra ised or to be rai sed by tax levy or in any manner to

be obtained from general revenues of the City. or

sha II request the incurring or payment of any finan

cial obligation by the City for the Pori's use and

benefit. or shall not provide for Board servicing of

existing or future general obi igation bonds of the

City issued for Port purposes. the Council shall have

the authority to r~iect said budget and to require it to

be revised to meet with Council approval. subjeet,

however. to the Board's covenants with the holders of

all of the then outstanding revenue bonds issued by

the Board.

The Treasurer shall keep all Port funds separate

from other funds in his possession, and the Board

shall have the exclusive management and disburse

ment of the same. (Amended by: Stats. November

1988.)

Allocation of Funds.

Section 717 (1). All Port facilities, airport facili

ties and terminal facilities of any kind or character

are hereby consolidated and shall be operated as a

single project by the Board in the interest of transpor

tation by land, by sea and by air, it being hereby

found and determined that transportation faci lities of

all classes implement and augment each other to such

an extent that the same must in the public interest be

operated singly and under one central supervision

and control. Wherever in this Charter the terms

"port", "project", or "faci Iities" are used. the same

shall includeall f~lcililIC(; unclerthe Ictioll of the

Board. irrespecti 0 (whether the sa me sha II be port

or airport hlcilities or other real or personal ''''1\1"",<1\,

or equipment of the Port and related improvelnents.

structures or facilities. (Amended by: Stats. No
vember 1988.)

Section 717 (2). All moneys once apportioned or

appropriated to the Board, including. without limiting

the generality of the foregoing, all moneys heretof()re

apportioned or appropriated to and now under the

control of the Board, shall be and remain under the

control and order of and shall be expended hy the

Board for the purpose for which apportioned or ap

propriated and shall be kept separate and apart frol11

all other moneys of the City or the Board. All surplus

moneys whicll. in the judgement ofthe Board, are not

needed for the purpose for which apportioned or ap

propriated, shall be allocated to and deposited in the

Revenue Fund provided for in Section 717 (3).

(Amended by: Stats. November 1988.)

Section 717 (3). All income and revenue from the

operation oftne port or from the facilities of the port,

of whatever kind or nature, and all net income from

leases or any other source of income or revenue. in

cluding, without limiting the generality of the forego

ing, all such income and revenue now under the con

trol of the Board, shall be and remain under the con

trol and order ofand shall be expended by the Board:,

provided that all such income and revenue shall be

allocated to and deposited in a special fund in the

City Treasury (which is hereby created) designated

"Port Revenue Fund" and shall be kept separate and

apart from all other moneys of the City or the Board

and shall be Llsed and applied for the following pur

poses and in the following order of priority, to wit:

First: For the payment, as the same become due

and payable, of the principal of and interest on any or

all general obligation bonds of the City of Oakland

heretofore and hereafter issued for port purposes, hut

only to the extent required by the Constitu-

(Oakland Mlllllclpal Supp No 17,12-041 C-16



tion of the State of California or otherwise as deter
mined by resolution of the Board.

Second: For the payment of the principal of and
interest on revenue bonds, or other evidences of
indebtedness payable solely from revenues as in
Section 718 provided, which are due or become due
during the fiscal year in which the revenues in said
funds, or either thereof, are received or are to be
received, together with reserve fund payments, sink
ing fund payments or similar charges in connection
with such revenue bonds due or to become due in
such fiscal year, including all payments required to
be made pursuant to the terms of any resolution
authorizing the issuance of revenue bonds, or re
quired by the terms of the contract created by or
upon the issuance of revenue bonds.

Third: For the payment of all costs of mainte
nance and operation of the facilities from or on
account of which such money was received. General
costs of administration and overhead of the Board
not directly chargeable to each facility under its
control shall be apportioned fairly by the Board,
upon such reasonable basis as it may determine, to
each such facility.

Fourth: For defraying the expenses of any pen
sion or retirement system applicable to the employ
ees of the Board.

Fifth: For necessary additions, betterments, im
provements, repairs or enlargements of any facilities,
and, to the extent determined by a resolution or
resolutions of the Board, for replacements, renewals
or reconstruction of any facilities.

Sixth: For establishing and maintaining reserve
or other funds to insure the payment on or before
maturity of any or all general obligation bonds of
the City now outstanding or hereafter issued for any
facility under the control of the Board, but only to
the extent required by the Constitution of the State
of California or otherwise as determined by resolu
tion of the Board.

Seventh: For establishing and maintaining reserve
or other funds to insure the payment on or before
maturity of any or all revenue bonds of the Board
hereafter issued.
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Eighth: For establishing and maintalmng such
other reserve funds pertaining to the facilities of the
Board as shall be determined by a resolution or
resolutions of the Board.

Ninth: For transfer to the General Fund of the
City, to the extent that the Board shall determine
that surplus moneys exist in such fund which are
not then needed for any of the purposes above stat
ed. (Amended by: S1315. November 1988.)

Financing of Harbor and Airport Operations.

Section 718 (1). General Obligation Bonds of
the City. The City of Oakland may from time to
time incur general obligation bonded indebtedness
in the manner provided by law for the acquisition,
construction or completion of any port facilities or
improvements of the Port of Oakland, including
land, rights of way and air easements. The proceeds
from the sale of any general obligation bonds now
authorized, or which may hereafter be authorized,
for any such purposes, shall be under the control of,
and shall be expended by, the Board for the objects
and purposes for which such general obligation
bonded indebtedness was incurred. Whenever, in the
opinion of the Board, it is desirable for the City of
Oakland to incur additional general obligation bond
ed indebtedness for any project within the jurisdic
tion or control of the Board, the Board shall prepare
tentative plans, estimates and bond retirement sched
ules and submit its recommendations in writing to
the City Council, which shall thereupon take such
action as it deems advisable to reject or carry out
such recommendations. (Amended by: 81315. No
vember 1988.)

Section 718 (2). Methods of Financing Not Ex
clusive. Nothing in this Section 718 contained shall
in any way abridge, control, limit, restrict or revoke
the power of the electors of the City of Oakland to
vote for and cause to be authorized and issued gen
eral obligation bonds of the City of Oakland for the
acquisition, construction or completion of any pro
ject herein defIned, or any additions thereto or
betterment,> or improvements thereof, irrespective of
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whether or not revenue bonds for such purpose have
been, or may thereafter be issued hereunder, and
nothing herein contained shall prevent the financing
of any project or any additions, betterments or im
provements thereof from any other funds which may
be legally available for that purpose. Revenue bonds
authorized to be issued hereunder shall not be sub
ject to charter limitations as to the amount of gener
al obligation bonded indebtedness of the City of
Oakland nor be taken into consideration in deter
mining the amount of general obligation bonded
indebtedness which the City of Oakland is autho
rized to incur, and the issuance of revenue bonds as
in this Article VII provided shall be deemed to
constitute a supplemental and additional method of
providing funds for the financing of harbor, airport
or other real or personal property or equipment of
the Port and related improvements, structures or
facilities. Such revenue bonds shall be issued in the
name of the Board of Port Commissioners of the
City of Oakland and shall constitute obligations only
of the Board, payable in accordance with their terms
from revenues of any project, as in this Article VII
authorized. (Amended by: Stats. November 1988.)

Section 718 (3). Rates., Tolls and Charges.
Without limiting any power in this Charter con
ferred upon the Board, the Board has power for any
of the purposes of this Section 718 to fix rates, tolls,
fees, rentals or charges for the use of the facilities
provided by any project, or for any services ren
dered in connection therewith, and to alter, change
or modify the same at its pleasure, subject to any
contractual obligation which may be entered into by
the Board with respect to the fixing of such rates,
tolls, fees, rentals or other charges; and, by a resolu
tion of issue or otherwise, to enter into covenants to
increase rates, tolls, fees, rentals or other charges
from time to time; provided, however, that any
person shall be permitted to use or operate any
facilities provided by any project only upon pay
ment of the regularly established charge therefor,
except as may be otherwise specifically provided in
a resolution of issue. All rates, fees, rentals and
other charges shall be paid only in such coin or
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currency as on the date of payment is legal tender
for public and private debts. (Amended by: State;.
November 1988.)

Section 718 (4). Authorization of Revenue
Bonds. Each issue of revenue bonds shall be autho
rized by the Board by a resolution of issue adopted
by the affirmative votes of at least five (5) members
of the Board at a duly assembled meeting. Each
resolution of issue shall prescribe the purpose or
purposes for which, and the terms and conditions on
which, said revenue bonds are to be issued.
(Amended by 813ts. November 1988.)

Section 718 (5). Validity of Revenue Bonds Not
Affected by Actions of City or Boards Relative to
Project.

(a) The validity of the authorization and issuance
of any revenue bonds by the Board shall not be
dependent on or affected in any way by:

(i) Proceedings taken by the City Or the Board
for the acquisition, construction or completion of
any project or any part thereof;

(ii) Any contracts made in connection with the
acquisition, construction, or completion of any pro
ject; or

(iii) The failure to complete any project for which
bonds are authorized to be issued. (Amended by:
Stats. November 1988.)

Section 718 (6). Rights of Bondholders. Except
as provided otherwise in any resolution of issue, the
holder of any bond issued pursuant to this Section
718 may, by mandamus or other appropriate pro
ceedings, require and compel the performance of
any of the duties imposed upon the Board or the
City or the Councilor any official or employee of
the Board or the City or assumed by any thereof in
connection with the acquisition, construction, com
pletion, operation, maintenance, repair, reconstruc
tion or insurance of any project, or the collection,
deposit, investment, application and disbursement of
rates, fees and charges derived from the operation
and use of any project and all other revenues, or in
connection with the deposit, investment or disburse-



ment of the received fl-cml the sale of' the

bonds under this Sectioll. 'file enurneration of'such

rights and relllec! ies does not, however, exclude the

cxercise or prosecutiou of' any other rights or reme

dies availablc to the holders bonds issued pursuant

to this Section 71 S. (Amended by: Stats. November

1988.)

Section 718 (7). Sectioll Confers Complete Au

thodty. The provisions o! th is Section eonst itLite full

and complete authority for the issuance of revenue

bonds as herein provided by the Board and no other

procedure. or proeeedings, consents, approvals, or

ders or permission from the Councilor any municipal

officer or board of the City of Oakland, shall be re

qu ired for the acquisition. construction or completion

of any project, or the issuance of any revenue bonds

under this Section 718 except as specifically pro

vided in this Section 7 IS. The powers and authorities

conferred by this Section are in addition to and sup

plemental to all other powers and authorities con

ferred upon the Board. (Amended by: Stats. No

vember 1988.)

Section 719. Moneys Oil Hand. All moneys in the

Harbor Maintenance and Improvement Fund at the

time of the adoption of this Charter and all other

revenues and funds in the possession of the City set

aside for port purposes, shall immed iately be under

the jurisd ietion and control of the Board. (Amended

by: Stats. November 1988.)

Section 720. Duties of Treasurer. All moneys

under the control ofthe Board shall be immediately

paid over to the Treasurer of the City of Oakland,

who shall have the care and eustody of said funds,

and shall keep separate accounts thereof, and payout

the sarne, as provided in this Charter. (Amended by:

Stats. November 1988.)

Section 721. Revolving Fund. The Board shall

have authority to set up by ordinance a slrffJcient

contingent or revolving fund II'om which the Exeeu

tive Director shall be entitled to draw warrants di

rectly upon the Treasurer j()r the prompt payment of
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transient laborers. and the Treasurer shall upon pres

entation of'smne. pay such warrants. Statements oj

such payments shall be filed with the Board at

regular meetings and shall be approved by the Board

and endorsed by the F'resident and Secretary thereof,

and audited as in the case of ordinary claims.

(Amemled by: St}ltS. November 1988.)

Section 722. Additional Powers. The City Coun

cil sul~ject to the approval of the Board, may by 01'

d inance confer upon and delegate to the Board, hOI1l

time to time, such additional powers aud duties

which may be vested in it, and which it may deem

necessary or convenient to carry out the general pur

poses of SLlch Board. (Am ended by: Stats. Novem

bel' 1988.)

Section 723. Liberal Construction. If any sec

tion, clause, word, or provision of this Article shall

be held unconstitutional, the other sections, clauses,

words, or provisions of this Article shall not be af..

fected thereby. All the provisions ofthis Article shall

be liberally construed. (Amended by: Stats. No

vember 1988.)

Section 724. The provisions of this Article shall

supersede and control all other provisions of the

Charter in conflict therewith. To all other extent, the

powers, duties, and functions heretofore vested in the

Council, or any of the officials, boards, or depart

ments of the City, shall be unimpaired. (Amended

by: Stats. November 1988.)

Section 725. Jlort Area. The "Port Area" under

the exclusive jurisdiction of the Board of Port COI1l

missioners shall be the same area that existed imme

diately prior to the adoption of this Section, as it has

been defined by Charter and by ordinance, and as it

may hereafter be altered by Council ordinance in ac

cordance with and upon the recommendation of the

Board, or by amendment of this Charter. (Amended

by: Stats. November 1988.)

Section 726. Without denial or disparagement of

other powers now held by or that may hereafter be

(Oakland Mlllliell'ai Slll'l'. No 7.. IQ)
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given to the City o[,Oaklane! or Its legislative bodies
under or the C:onstltutloll or the laws of the State
of Callforula, the C Council and Boare! of Port

Cornillissloners arc hereby anthorlzed and empow

ered to grant and convey all or any portion of or in
terest III the tidelands and submerged lands locatcd in

the Middle Harbor area oCthe City, lying between the
Estuary of San Antonio and Seventh Street, and
westward of Bay Street extended southerly, to the

United States of America for public and governmen

tal (including Inil itary or naval) purposes, su~ject to
such terms, cond itions, and reservations, if any, as

thc Council and Board shall deem proper. No ordi

nance or other measure passed in respect to any such
grant shal I be SLi bject to the referendum provisions of

this Charter. All proceedings heretofore taken to ac

compl ish such a grant are hereby ratified, confirmed
and approved, and the completion thereof and mak

ing of such grant is hereby authorized. (Amended

by: Stats. November 1988.)

Section 727. Land Use and Development. The

Board shall develop and use property within the Port
Area for any purpose in conformity with the General

Plan of the City. Any variation therefrom shall have

the concurrence of the appropriate City board or
commission; provided, that the Board may appeal to

the Council for final determination of adverse deci

siems of such board or commission, in accordance

with uniform procedures established by the Council.

(Amended by: Stats. November 1988.)

Section 728. Living Wage and Labor Stan
dards at Port-Assisted Businesses.

(1) Scope and Definitions. The following defini

tions sha]] apply throughout this Section:
(A) "Port" means the Port of Oakland,

(B) "Port-Assi sted Business" or "PAB" means (1 )
any person involved in 3 Port Aviation or Port Mari

time Business receiving in excess of $50,000 worth

of financial assistance tl'om the Port, or (2) any Port

Contractor involved in 3 Port Aviation or Port Mari
time Business if the person employs more than 20

persons per pay period, unless in the prior 12 pay

periods the person has not had more than 20 slIch

cmployees and will nol have more than 20 persons in
the ncxt 12 pay /\ PAB shall be deerned to
employ rnore than 20 persons ir It is part of an 'en
tcrprisc' as defined under the Fair Labor Standards

Act employing more than 20 persons. "I)ort Contrac
tor" means any person party to a Port Contract as
herein defined.

(C) "Port Contract" means:

(I) Any service contract with the Port for work to
be performed at the Port under which the Port is ex

pected to pay l\1ore than $50,000 over the term of the
contract;

Any contract, lease or Iicense from the Port

involving payments to the Port expected to exceed
$50,000 either (a) over the term of the contract, lease

or Iicense, or (b) during the next 5 years if the current

term is less than I year but may be renewed or ex
tended, either with or without amendment;

(3) Any subcontract, sublease, sublicense, man

agement agreement or other transfer or assignment of
any right, title or interest received from the Port pur

suant to any of the foregoing contracts, leases or li
censes.

A contract., lease or license with the Port or any
agreement derived therefrom shall not be deemed 3

Port Contract unless entered into after enactment of
this Section, or amended after enactment of this Sec

tion to benefit in any way the party dealing with the
Port,

(D) "Employee" means any individual employed
by a PAB in Port related employment

(E) "Person" includes any natural person, corpora
tion, partnership, limited liability company, joint ven
ture, sole proprietorship, association, trust or any
other entity.

(F) "Valid collective bargaining agreement" as
used herein means a collective bargaining agreement

entered into between the person and a labor organiza
tion lawfully serving as thc exclusive collective bar

gaining representative for such person's employces.

(G) "Port Aviation or Port Maritimc business"
means any business that principcilly provides services

related to maritime or aviation business related ser

vices or whose business is located in the maritime or
aviation division areas as defined by the Port.

(Oakland MUl1lclpal Supp. No, 25. 7-04) C-20



Exemptions froln .In addition to the

above exemption IClI' workforces of fewer than 20

workers, the Ic)llowing persons shall also be exempt

frorn coverage under this Section:

(A) An Employee who is (I) under twenty-one

I) years of age and employed by a nonprofit

entity for after-school or SUlllmer employrnent or for

tra ining for a period not longer tha n ninety (90) days.

sha] I be exempt.

(B) An l:mployee who spends less than25 percent

of his work time 011 Port-related employment.

(C) A person who employs not more than 20 em

ployees per pay period.

(3) Payment of Minimum Compensation to Em

ployees. Port-Assisted Businesses shall provide com

pensation to each Employee ofat least the following:

(A) Minimum Compensation. The minimum com

pensation shall be wages and health benefits totaling

at least the rate of the living wage ordinance of the

City of Oakland.

(B) CreditforHealth Benefits. The PAB shaU re

ceive a credit against the minimum wage required by

this Section for health benefits in the amount pro

vided by and in accordance with the living wage or

dinance of the City of Oakland.

(4) Notifying Employees of their Potential Right

to the Federal Earned Income Credit. Each PAB shall

inform each Employee who makes less than twelve

dollars ($12.00) per hour of his or her possible right

to the federal Eamed Income Credit ("EIC") under'

Section 2 of the Internal Revenue Code of 1954, 26

U.S.c. §32, and shall make available the forms re

C] uired to secu re advance £1 C payments from tile

business. These forms shall be provided to the eligi

ble Employees in English (and other languages spo

ken by a significant number of such Employees)

within thirty (30) days of employment under this

Section and as required by the Internal Revenue

Code.

(5) Preventing J)isplaeement of Workers. Each

PAB, which is to replace iI priorPAB shall oiTer em

ployment to the Service Employees ofthe prior PAB,

i( these Employees worked for the prior PAB for at

least 90 calendar days. Such Employees may be not

be term inated by the new PAB duri ng the first 90
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workdays except fc)r just cause. The new PAB may

operate at lower staffing levels than its predecessor

but in such event, shall place the prior Employees on

a preferential reinstaternent list based on seniority.

For purposes of this Section .. a PAB "replaces" an

other if it (I) assumes a 11 or part of the lease, contract

OJ" subcontract of a prior employer or obtains a new

lease .. contract, 01' sublease, and (2) offers employ

ment which Employees of the prior PAB can per

fornl. In the case of a replacement connected to the

new flAB relocating from another location. in staff..

ing decisions the new PAB may recognize sen iority

li'om its prior locations in addition to the seniority of

the prior PAB' s workforce. "Servi ce Employees"

means all employees except manager, supervisors,

professionals, paraprofessionals, confidential and

office employees.

(6) Waiver.

(A) A PAB who contends it is Llnable to pay all or

part of the living wage mLlst provide a detai led ex

planation in writing to the Port Executive Director

who may recommend a waver to the Port board. The

explanation mLlst set for the reasons for its inability

to comply, including a complete cost accounting for

the proposed work to be performed with the financial

assistance sought, including wages and benefits to be

paid all employees, as well as an itemization of the

wage and benefits paid to the five highest paid indi

viduals employed by the PAE. The PAB must also

demonstrate that the waiver will fUIiller the public

interests in creating training positions which will en

able employees to advance into permanent living

wage jobs or better and will not be used to replace or

displace existing positions or employees or to lower

the wages of current employees.

(B) The Port Board will grant a waiver only upon

a find ing and determ inat ion that the PAB has demon

strated the necessary economic hardship and that

waiver will further the public interests in providing

training positions which will enable employees to

advance into permanent living wage jobs or better.

However no waiver will be granted if the effect of

the waiver is to replace or displace existing positions

or employees or to lower the wages of current em

ployees.

(Oaklalld MUlllclpal Supp No 25.7 ..(4)
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') Such waivers are disfavorecL and will be

granted only where the balance of competing Inter

ests weighs clearly in favor of granting the waiver. If

waivers arc to be granted, partial waivers (In.~ favored

over blanket waivers. Moreover. any waiver shall he

granted for no more than one year. At the end of the

year the PAB Illay reapply for a new waiver which

Illay he granted subject to the same criteria for grant

ing the initial waiver.

(D) Any party who objects to the grant ofa waiver

by the Port Board may appeal such decision to the

City/Port Liaison Committee, who may reject such

waiver.

(7) Retaliation and Discrimination Barred~ No

Waiver of Rights.

(A) A PAB shall not discharge. reduce the com

pensation of or otherwise discriminate against any

person for mak ing a complaint to the Port, participat

ing in any of its proceedings. using any civil reme

dies to enforce his or her rights, or otherwise assert

ing his or her rights under this Section.

(B) Any waiver by an individual of any of the

provisions of this Section shall be deemed contrary to

public policy and shall be void and unenforceable,

except that Employees shall not be barred from enter

ing into a written valid collective bargaining agree

ment waiving a provision of this Section if such

waiver is set forth in clear and unambiguous terms.

Any request to an individual by a PAB to waive his

or herrights under this Section shall constitute a vio

lation ofthis Section.

(8) Enforcement.

(A) Each PAB shall maintain for each person in

Port-related employment a record ofhis or her name,

pay rate and, if the PAB claims credit for health

benefits, the sums paid by the PAB for the Em

ployee's health benefits. The PAB shall submit a

copy of such records to the Port at least by March

31 st, June 30th, September 30th and December 31st

of each year, unless the PAB has employed less than

20 persons during the preceding quarter in which

case the PAB need only submit a copy of such re

cords every December 3 1st. Fai lure to provide a copy

of such records within five days of the due date will

result in a penalty of five hundred dollars ($500.00)

(Oakland MuniCIpal Stipp No. 25. j.04)

per day. Each PAB shall rnaintain a record oj" the

nalne. address. job classification. hours worked. and

pay and health benefits received of each person em·

ployed. and shall preserve thenl for at least three

years.

1f a PAB prov ides health benefits to persons III

Port-related employment but does not pay for them

on a per-hour basis, then upon the PAB' s request. the

amount of the hourly credit against its wage obliga

tion shall be the Port's reasonable estimate of the

PAB' s average hourly cost to prov ide hea Ith benefits

to its Employees in Port-related employment. The

PA B shall support its req uest with such docu mcnta

tion as is reasonably requested by the Port or any in

terested party. including labor organizations in sllch

industry.

(C) Each PAB shall give written notification to

each current Employee, anc! to each new Employee at

time of hire, of his or her rights under this Section,

The notification shall be in the form provided by the

Port in English, Spanish and other languages spoken

by a significant number of the Employees, and shall

also be posted prominently in areas at the work site

where it will be seen by all Employees.

(D) EachPAB shall permit access to work sites

and relevant payroll records for authorized Port rep

resentatives for the purpose of monitoring campi i

ance with this Section, investigating employee com

plaints of noncompliance and evaluating the opera

tion and effects of this Section, including the produc

tion for inspection and copying of its payroll records

for any or all persons emp loyed by the PAB. Each

PAB shall permit a representative of the labor or

ganizations in its industry to have access to its work

force at the Port during non-working time and in non

work areas for the purpose of ensuring compliance

with this Section.

(E) Notwithstanding any provision in Article VI

ofthis Chaliertothe contrary, the City Administrator

may develop rules and regu lations for the Port's ac

tivities in (1) Port review of contract documents to

ensure that relevant language and information are

included in the Port's RFP's .. agreements and other

relevant documents, (2) Port monitori ng of the opera

tions of tile contractors, subcontractors and financial



assistancc recipients to insure compliance including

the review investigatiolJ and resolution of speeific

concerns or complaints about the employment prac

tices ora ]lAB relative tothis section, and (3) provi

sion by the Port of notice and hearing as to alleged

violations of this section.

) Pl'lvate Rights or Action.

Any person claiming a violation of this Sec

tion may bring an action against the PAB in the Mu

nicipal Court or Superior Court ofthe State of Cali

fornia, as appropriate, to enforce the provisions of

this Section and shall be entitled to all remedies

available to rernedy any violation of this Section,

includiug but not limited to back pay, reinstatement

or injunctive relief Violations ofthis Section are de

c lared to irreparably harm the publ ie and covered

employees generally.

(B) Any employee proving a violation of this Sec

tiol1 shall recover from the PAB treble his or her lost

110rmal daily compensation and fringe benefits, to

gether with interest thereon, and any consequential

damages sutfered by the employee.

(C) The COllrt shall award reasonable attorney's

fees, witness fees and costs to any plaintiff who pre

vails in an actiol1 to enforce this Section.

(D) No criminal penalties shall attach for any vio

lation of this Section.. nor shall this Section give rise

to any cause ofaction for damages against the Port or

the City.

(E) No remedy set forth in this Section is intended

to be exclusive or a prerequisite for asserting a claim

for reliefto enforce any rights hereunder in a court of

law. This Section shall not be construed to limit an

employee's right to bring a common law cause of

action for wrongful termination.

(10) Severability. If any provision or applicatiol1

of this Section is declared illegal, invalid or inopera

tive, in whole or in part, by any court of competent

jurisdietion, the remaining provisions and portions

thereof and applieations no! declared illegal, invalid

or inoperative shall remain in full force or e fTect. The

courts are hereby authorized to reform the provisions

of this Sectiol1 in order to preserve the maximum

permissible effeet ofeaeh subsectiolJ herein. Nothing

herein may be construed to impair any contractual

CI·IAI<'r1:R

obligations of the PC)1'L 'This Section shall not be ap

plied to the extel11 it will cause the loss of allY federal

01 state funding of Port activities. (Amcnded b~':

Stats. March 2(J(J2 and Man~h 20(4)

AHTICLE VIlI

FISCAL AnMINISTRATJON

ScctiOll 80(). Fiscal YeaI'. The fisca I year for the

City shall commence on the first dav of.Julv of each
v ~~ ,.J

year. (Amcnded by: Stats. November 1988.)

Section 801. Budget. Each clepartment, ofTice and

agency of the City sl1all prov ide in the form a nd at

tile time directed by the Mayor and City Administra

tor all information required by them to develop a

budget conforming to modern budget practices and

procedures as well as specific information wh ich may

be prescribed by the Council. Under the direction of

the Mayor and Counc iI, the City Adm inistrator shall

prepare budget recommendations for the next suc

ceeding fiscal year which the Mayor shall present to

the Council, in a form and manner and at a time as

the Council may prescribe by resolution. Following

public budget hearings, the Counei I shall adopt by

resolution a budget of proposed expenditures and

appropriations necessary therefor for the ensuing

year, fai ling wllich the appropriations for current op

erations of the last fiscal year shall be deemed effec

tive until the new budget and appropriation measures

are adopted. (Amcnded by: Stats. Novcmber 1988
and March 2004.)

Section 802. Lcv)! of l)ropcrty Tax. Not later

than the date set by state law for this purpose, the

Council sball by resolution fix the rate of propeliy

tax to be levied and levy the tax upon all taxable

property in the City. Such rate shall be adequate to

meet all obligations of the City for the fiseal year.

taking into account estimated revenue from all othel

sources. Should the Council fail to fix tile rate and

levy taxes within the time prescribed, the rate for tile

next preceding fiscal year shall thereupon be auto

matically efTective. and a tax at such rate sha II be

levied upon all taxable property in the City for the
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